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CHIEF JUSTICE AAD J. VINJE 


Aad J. Vinje was born in Voss, Norway, November 10, 
1857, and died at Madison, Wisconsin, March 23, 1929. He 
inherited the best qualities of the vigorous, hardy, law-abiding 
race from which he sprung. At twelve years of age, he came 
to this country and settled in Marshall County, Iowa. He 
attended college, taught school and in 1884 received the degree 
of bachelor of arts from the University of Wisconsin, graduat- 
ing from the Law School in 1887. He was judge of the Elev- 
enth Judicial Circuit from 1895 to 1910 and served on the 
Supreme Court of the State of Wisconsin from 1910 to the 
time of his death, seven years as Chief Justice. 

If a man’s life conforms closely to a perfect pattern, to 
say that is to bestow the highest praise. Throughout his 
career from his boyhood home in Norway to the time he laid 
down his life’s work, Judge Vinje lived in every relation in 
life very closely in harmony with all those forces which make 
for goodness, beauty and truth. He was by nature courteous, 
patient, tolerant and sympathetic and so ideally fitted for the 
judicial office. To his natural endowments he brought long 
years of training and thorough self-discipline. His exper- 
ience at the bar and upon the circuit bench fitted him most ad- 
mirably for his work in the Supreme Court. He had an un- 
usually retentive mind and analytical power beyond the or- 
dinary. His mind was not only well informed and vigorous 
in action but was orderly and worked with the precision of a 
clock. He had great power of concentration and could at will 
focus all of his intellectual resources upon the solution of a 
given problem. His clarity of thought and orderly methods 
of work enabled him to produce opinions which for their brev- 
ity and force are seldom excelled. 
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Judge Vinje was in every way considerate of those with 
whom he worked. While he was generous and open-minded, 
he nevertheless adhered to his considered convictions with 
commendable firmness. His work upon the bench will give 
him a place in the front rank of the men who have contributed 
to the jurisprudence of this State. 

Speaking at the funeral service, Dr. E. A. Birge, President 
Emeritus of the University of Wisconsin, a former teacher 
and lifelong friend of the deceased, said: 


“Executive, legislature, and courts are concerned with 
building and maintaining that ‘great roof’ of custom 
and law, under whose shelter we live in freedom, as our 
fathers lived before us. And from the final interpreters 
of law we ask that the structure shall be bound together 
in righteousness as well as in law. 

“That duty in both its aspects our supreme court has 
nobly fulfilled, and Judge Vinje not less nobly upheld that 
tradition. He stands worthily in that great succession— 
to name only those whom I have known well—Cassoday, 
Winslow, Siebecker, Vinje; judges who have not only 
hated inequity but also have loved justice with a steady 
and ardent affection. 

“So for more than thirty years—for the duration of a 
human generation—the people of Wisconsin have trusted 
and honored Judge Vinje because he did justice; they 
have loved him because they knew that he loved justice 
and so they found in him the embodiment of their own 
highest hopes and aims for their state. 


“ ‘Servant of God—or son 
Shall I not call him?—because 
Not as a servant he knew 
His Father’s innermost mind.’ ” 


MARVIN B. ROSENBERRY. 
Chief Justice, Wisconsin Supreme Court. 
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THE DOCTRINE OF IMPLIED REVOCATION OF WILLS 
BY REASON OF CHANGE IN DOMESTIC 
RELATIONS OF THE TESTATOR* 


A. THE HISTORY AND DEVELOPMENT OF THE DOCTRINE— 
ITs SOURCE AND GROWTH 


Where it is unaltered by statute, the Anglo-American 
common law enunciates two well-defined testamentary rules 
which declare as revoked a will made by a testator who, sub- 
sequent to the making of the will, has undergone certain 
changes in domestic relations. The source and history of the 
growth of these two rules is intensely interesting, and an 
attempt will be made here to briefly outline such source and 
history in order to lay the proper foundation upon which to 
discuss this doctrine of implied revocation as it exists today 
under modern statutes. 

These two rules, viz: (1) that marriage plus the birth of 
issue revoked a prior will in the case of a male testator! and 
(2) that marriage alone revoked a prior will in the case of fe- 
male testatrix,? have frequently been spoken of as “the doc- 
trine” of implied revocation by reason of a change in domes- 
tic relations of the testator. Though these rules might be re- 
ferred to more properly as “applications” of this doctrine 
rather than as “the doctrine” itself,* it is nevertheless true 
that they set forth in general the only changes in domestic 
relations which would at common law work an implied revoca- 





“This is a paper prepared and delivered in a Seminar in Wills at the University of Wis- 
consin Law School under the direction of Professor W. H. Page. 

1 Brown v. Thompson, 1 Eq. Cas. Abr. 413, Pl. 15; Eyre v. Eyre, 1 P. Wms. 304, note; 
Christopher v. Christopher, Dick. 445; Brady v. Cubitt, Dough. 31; Gibbons v. Caunt, 4 Ves. 
840; Lugg v. Lugg, 2 Salk. 592; Ex parte Ilchester, 7 Ves. 348; and for further cases see 30 Am. 
and Eng. Enc., 650 n. 7, and 40 Cyc. 1198, n. 99. But see Overbury v. Overbury, 2 Show. 242; 
Johnston v. Johnston, 1 Phillim. 447 and discussion infra. 

2 Forse v. Hembling’s Case, 4 Co. Rep. 60; Hodsden v. Lloyd, 2 Bro. Ch. 534; Doe v. 
Staple, 2 D. and E. 684; Long v. Aldred, 3 Add. Ecc. 48 (obiter); 1 Jarmar on Witts 122; 
and Gouldsborough, 109 Pl. 16. 

3 See for example 1 Williams on Executors, (8th ed.) p. 190 et. seq. 

*See 1 Page on Wits, (2d ed.) p. 768, and discussion, infra. 
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tion of a will. Neither marriage of a male testator alone,® nor 
birth of issue alone* was held to work an implied revocation. 


The source of these two familiar rules of the common law 
has frequently been attributed to the Roman law.7 Cicero in 
his De Oratore wrote: “For who is it that would seek to in- 
herit under this will which the father of the family made be- 
fore his son was born? Nobody; because it is agreed that a 
will is broken through lack of knowledge.”* The rule having 
to do with male testators does probably have its roots in this 
doctrine of the Roman law, though it is at its best a hybrid 
sort of outgrowth; for while at Roman law birth of issue to a 
testator was alone sufficient to revoke his will, at English com- 
mon and ecclesiastical law the cases required both marriage 
and birth of issue. As was pointed out by Sir Hay in Sheperd 
v. Sheperd,® this distinction between the Roman and the com- 
mon law arises from the fact that, “In the former, the chil- 
dren are considered as having a property in the effects of the 
father. In our law we know of no such thing; and therefore 
the effect of the birth of children must be different.” 

The rule having to do with the female testatrix does not 
seem to have come from the Roman law, however; for if we 
can take the word of such authorities as Williams, Blackstone, 
and Redfield, a married woman at Roman law possessed the 
same testamentary capacity in all respects as a feme sole and it 
would seem to follow that marriage of a Roman woman had no 
effect upon her prior will.!° At common law, on the other hand, 
a feme sole who married, ordinarily lost the capacity to make a 
new will or to change a prior will. Therefore to say that the 
will of a feme sole was to remain in effect in spite of her subse- 
quent marriage would deprive the will of its ambulatory na- 





5 Wellington v. Wellington, 4 Burr. 2165; Jackson v. Hurlock, Amb. 494 (obiter); Doe v. 
Burford, 4 M. and S. 10 (obiter); and for further cases see 30 Am. and Eng. Enc., 649 and 40 
Cyc. 1204, n. 30. 

* Doe v. Barford, 4 M. and S. 10; Sherry v. Losier, 1 Bradf. 347; Bloomer v. Bloomer, 
2 Bradf. 345. 

1 Johnston v. Johnston, 1 Phillim. 447; Sutton v. Hancock, 115 Ga. 857, 42 S.E. 214; 
McCullum v. McKenzie, 26 Iowa, 510. 

8“Num quis eo testamento quod paterfamilias ante fecit quam ei filius matus est, haeredi- 
tatem petit? Nemo: quia comstat cgnascendo rumpi testamentum.”’ De Opatore, lib. 1. 

®°S T.R. 51. 

1% 1 Williams on Executors (8th ed.) 47; 2 Blackstone’s Commentaries, 497; Redfield on 
Witts, 23. 
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ture, that characteristic of a will which the courts of our legal 
system have always held to be so essential.1! That the rule of 
implied revocation of the will of a feme sole by her marriage 
is native to our law would seem to be further substantiated by 
the fact that the earliest case laying down this rule, Forse v. 
Hembling’s Case,'? decided in 1590, as reported in Coke, says 
nothing at all of the Roman law. Coke says merely: “It was 
[here] adjudged on great deliberation, that the taking of a 
husband [by a woman], and the coverture at the time of her 
death, was a countermand of the will.” Swinburne writing 
about twenty-one years later also states the rule without men- 
tion of the Roman law.1% 


Swinburne also discredited the existence in English law 
of any such rule as that of the Roman law with the words: 
“Albeit the testator after the making of the testament, have 
a child born unto him, I suppose that the testament is not 
presumed thereby to be revoked, especially if the testator live 
a long time after the birth of the child, and might have re- 
voked the testament and did not.”!4 Swinburne’s assumption 
was, however, apparently discredited by the case of Overbury 
v. Overbury'® (1682), usually cited as the first case which in- 
troduced the male testator rule into our law. The report of 
this case as it appears in 2 Shower at page 242 reads: “Upon 
an appeal before sentence to the Delegates, it was adjudged, 
that if a man make his will and dispose of his personal estate 
amongst his relations, and afterwards has children and dies, 
that this is a revocation of his will, according to the notion of 
the civilians, this being an inofficiosum testamentum.” In this 
report it is to be observed that there is no mention of subse- 
quent marriage as being an ingredient of the rule, but the 
authorities say that upon looking into the original proceed- 





™ Swinburne puts it in this wise: ‘‘. . . albeit the Testament be made before the marriage, 
yet, she being intestable at the time of her death, by reason her husband is then living, the 
Testament is voide; for it is necessary to the validity of a Testament that the testator have 
abilitie to make a testament, not onely at the time of the making thereof, when the Testament 
receiveth his essence or being, but also at the time of the Testator’s death, when the Testament 
receiveth his strength and confirmation.”—pt. 2, IX 
124 Co. Rep. 60, 61. 
13 Swinburne, pt. 2, IX. See note 11, supra. 
14 Swinburne, pt. 7, sec. 16, pl. 3. 
132 Show. 242. 
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ings, it appears that in fact the marriage occured after the 
will in question was made.’* The report shows, however, 
that the lawyers of the time did not consider marriage a 
material circumstance; for it is not even referred to.17 Over- 
bury v. Overbury was followed by the case Lugg v. Lugg'® 
(1700), where again, though both marriage and birth of issue 
occurred after the making of the will, the court without refer- 
ence specifically to the marriage, as being one of the essential 
features, held that the will was revoked. Nevertheless, the 
later cases seizing upon the factual circumstances of these 
early cases rather than upon the broad rules which they lay 
down, refused to follow the Roman law completely and held 
that birth of issue alone was not sufficient to revoke the tes- 
tator’s will.!° This was probably done on the grounds of social 
expediency, and because of the feeling of the courts that a doc- 
trine applicable to a Roman father, whose children had an 
actual interest in his property even before his death would 
only serve to work a hardship if applied to an English father 
whose children had no such interest.2° 


The rule of implied revocation having to do with the mar- 
riage of a feme sole was apparently from the outset looked 
upon as being applicable to both personalty and realty; and in 
fact Forse v. Hembling’s Case which first enunciated it was 
a real property action decided by the Court of Common Pleas.?! 
The rule having to do with the male testator on the other 
hand, because it originated in the ecclesiastical courts of Eng- 
land, dealt at first only with personalty,22 and even after it 
was taken over by the common-law courts it was for some 








1¢ Johnston v. Johnston, 1 Phillim. 447. ‘Upon looking into the original proceedings I find 
that the marriage was also subsequent to the will; but the report shows it was not under- 
stood by the lawyers of that day that marriage was a material circumstance; for so far from its 
being considered a material circumstance, it is not even adverted to in the report.’’—at page 
479. See also 1 Williams on Executors (8th ed.), 194. 

7 See n. 16, supra. 

182 Salk 592, I Ld. Raym. 441. 

See note 6, supra, and Sheperd v. Sheperd, 5 T.R. 51, where Sir Hay says: “But however 
well established this maxim [that birth of issue alone would by implication revoke a will] may 
be, [at Roman law] and worthy of the attention of a legislator and politician, yet it must yield 
to the positive laws of society, particularly in a country of freedom like this, otherwise to benefit 
one, all might be injured; misera servitus ubi jus vagum.’’—at page 52. 

2 See discussion, supra, and Sheperd v. Sheperd, § T.R. 51 at p. 5S. 

14 Co. Rep. 60. 
™ Overbury v. Overbury, 2 Show. 242 and Lugg v. Lugg, 2 Salk. 592, 1 Ld. Raym. 441. 
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time looked upon as applying only to this type of property.23 
Equity, however, seemed willing enough from the outset to 
apply the rule to land as well as to personalty.24 These 
earlier cases, decided by the common-law courts, which re- 
fused to extend to land the rule that the ecclesiastical courts 
had foisted upon them, had every proper and tenable grounds 
for such refusal; for it is to be remembered that the statute of 
frauds providing, “ ... all devises and bequests of lands 
and tenements shall remain and continue in force, until the 
same shall be burnt, cancelled, torn or obliterated by the testa- 
tor, or his directions, in the manner aforesaid, or unless the 
same be altered by some other will or codicil in writing, or 
other writing, of the devisor, signed in the presence of three or 
four witnesses, declaring the same; any former law or usage 
to the contrary notwithstanding.”*5 was then in force. In 
spite of the strong words of this statute, however, Lord Mans- 
field ignored them completely when in 1768 in the case of 
Wellington v. Wellington”* he glibly said: “I see no ground 
of argument why the law should not be the same as to the de- 
vises of land.” 

The case of Christopher v. Christopher2? in 1771 finally 
settled the law that this male testator rule was to apply to 
land as well as to personalty. The court in that case, far 
from following Lord Mansfield’s lead and ignoring the statute 
of frauds, used the very words of the statute that apparently 
seemed to bar its way and by an interesting process of judicial 
reasoning arrived at a result which the statute on its face 
was passed to prevent. 

The doctrine of implied revocation in our law has now been 
traced through its infant and swaddling clothes stages and it 
is wise, before going further, to inquire just what the basis 
of this doctrine is, and whether it is broader than its two 
general common-law restrictions above outlined. Kent said: 





3 Driver v. Standring, 2 Wils. 90; Parsons v. Lance, 1 Ves. Sen. 191, 1 Wils. 243, Ambl. 
557 (obiter); Jackson v. Hurlock, Ambl. 487. 

% Brown v. Thompson, 8 Dec. 1701 (obiter). 

29 Car. II c. 3, sec. 6. 

64 Burr. 2165. 

7 Dick. 445, 21 Eng. Reprint 343. See also Spraage v. Stone, Ambl. 721, (1773). 
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“Implied revocations are founded upon the reasonable pre- 
sumption of an alteration of the testator’s mind, arising from 
conditions since the will, producing a change in his previous 
obligations and duties. . .’’8 

If it is granted that Chancellor Kent announces the proper 
foundation of the doctrine, it is an easy matter to say that the 
doctrine is not limited in its application to its two precise 
common-law restrictions above outlined, and that there was 
“ . .. a general principle to the effect that any change in do- 
mestic relations would operate as a revocation if the new 
duties which arose were such as to justify the courts in hold- 
ing that the prior will could not be in effect, in view of such 
new duties, . . . [and that] the restriction of this doctrine to 
the marriage of a woman or the marriage of a man and birth 
of a child [was] due to the fact that these were the only 
changes in domestic relations which, under the rules of the 
then existing law of descent and distribution, could have this 
effect”.2° This is, however, by no means a universal view and 
many courts in absence of statute refuse to apply the doctrine 
of implied revocation from change in domestic relations to any 
situation where the changes in such relation are not precisely 
those required under the earlier common law.*° 

The view which a given court will take on this proposition 
becomes important today in at least two instances to be dis- 
cussed in subsequent sections. The first of these is the divorce 
situation, where the testator, while married, makes a will in 
which he provides for his wife and subsequently a divorce and 
property settlement between the two is consummated. Does 
this work a revocation of testator’s will? The second situation 
is one arising, when in a jurisdiction which has a statute mak- 
ing the wife the heir of her husband, a man makes a will and 
then marries. Does marriage under these circumstances con- 
stitute such a change in the husband’s previous obligations and 
duties as to raise a reasonable presumption of an alteration of 





%4 Kent Comm. 521. He continues: ‘“‘. . . there is not, perhaps, any code of civilized 
jurisprudence in which this doctrine of implied revocation does not exist, and apply when the 
occurrence of new social relations and moral duties raises a necessary presumption of a change of 
intention in the testator.” 

71 Page on Witts, (2d ed.) sec. 473. 

1 Page on Wits, (2d ed.) sec. 473, n. 2. 
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the testator’s mind and work an implied revocation of the will? 
The answer of a given court will depend upon the view it 
takes of the doctrine of implied revocation. Is it stereotyped 
and inflexible or is it elastic enough to meet the new changes 
in domestic relations brought about by the development and 
growth of the substantive law? 


B. THE DEVELOPMENT OF THE DOCTRINE CONTINUED 
WITH SPECIAL REFERENCE TO THE TYPE OF PRESUMP- 
TION CREATED BY THE REQUISITE CHANGE IN DOMESTIC 
RELATIONS 


The ecclesiastical courts which, it will be remembered, 
originated the rule that marriage and the birth of issue would 
revoke the prior will of a man, took the view that the revoca- 
tion was grounded on the implied intention of the testator to 
revoke his will under the new circumstances. Therefore they 
held that parol evidence showing that the actual intention was 
really contrary to the one implied from the change in the cir- 
cumstances was admissible to defeat a revocation of the will.*! 
Lord Mansfield with his customary abandon adopted this 
rather suspicious looking ecclesiastical rule without question 
in the common-law case of Brady v. Cubitt,32 where he says: 
“A subsequent marriage and the birth of a child affords a 
mere presumption.” Lord Buller “entirely concurred” in this 
view. This was in 1778. By 1795, however, Buller had en- 
tirely changed his attitude in this regard and said: “I there- 
fore think that this is a presumptio juris et de jure, and that 
the case must stand or fall by the rule of law, without being 
explained by parol evidence.”5* Lord Buller’s change of heart 
was characteristic of the change of all of the common-law 
courts, influenced as they were by the statute of frauds. They 
then adopted what continues as the modern view, that the re- 
vocation was the consequence of an inflexible rule of law or of 





% Fox v. Marston, 1 Curt. Eccl. 4946 Johnson v. Wells, 2 Hagg. Eccl. 561; Hollaway v. 
Clarke, 1 Phill. Eccl. 339; Emerson v. Boville, 1 Phill. Eccl. 343; Talbot v. Talbot, 1 Hagg. 
Eccl. 705. 

32 Dougl. 31, (1778). 

33 Goodlittle v. Otway, 2 H. Bl. 516. See also Lancashire v. Lancashire, § T.R. 49 decided 
in 1792 where Buller had already altered his views. 
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a condition tacitly annexed by law to the execution of a will 
and that the operation of this rule was entirely independent of 
any intention on the part of the testator. The ecclesiastical 
courts continued to hold the presumption of revocation to be a 
rebuttable one as late as 1829,35 and in this they were followed 
by a few early American cases.3¢ However, by 1839 the ec- 
clesiastical courts were dutifully following the lead of the com- 
mon-law decisions and holding that “it [the doctrine] is to be 
considered a tacit condition annexed to the will, that at the 
time of the making of the will it should not have any effect, 
provided the deceased had a wife and child of the marriage 
subsequently born.”37 Today, this latter view has been 
adopted by the great weight of American authority.** In 
conclusion it might be stated that the will of a woman was 
ipso facto revoked by her marriage, and that the problem of 
whether a rebuttable presumption arose or not by such change 
in circumstances did not arise.%® 


C. SPECIFIC PROBLEMS OF IMPLIED REVOCATION WHICH 
AROSE AT COMMON LAW AND THEIR APPARENT SOLU- 
TIONS FROM THE CASES 


1. Was the doctrine ever applied where testator had not 
disposed of his entire estate by will? Apparently the doctrine 
was applied only where the testator had disposed of his entire 
estate, for where he left undisposed property which could pass 
to the after-born child, there was no reason for declaring a 
revocation provided the child got his full intestate share.*° 


2.. Was the doctrine ever applied where the after-born 
child was posthumous? The case of Lancashire v. Lanca- 





* Lancashire v. Lancashire, supra, n. 33 and Marston v. Roe, 8 Ad. and El. 14. 

% Johnson v. Wells, 2 Hagg. Eccl. 56. 

% Havens v. Van den Burgh, 1 Den. (N.Y.) 27; Brush v. Wilkins, 4 Johns. Ch.(N.Y.) 
506; Miller v. Phillips, 9 R.I. 141, (Unusual case which spies so. rebuttable presumption rule to 
marriage of a feme sole); and Yerby v. Yerby, 7 Va. (3 Cal 

5 Israel v. Rodon, 2 Moore P.C. 51; Matson v. Magrath, 1 Rob. Eccl. 680, (Where the 
court went so far as to hold that a will even though made in —_en of marriage, was 
revoked on the “tacit condition” grounds); and Walker v. Walker, 2 Curt. 854. 

38 See 1 Page on Witts, (2d ed.) sec. 474, note 11 on cases there cited. 

1 Page on Witts, (2d ed.) sec. 481. 

#1 Williams on Executors, (8th ed.) p. 202; Doe v. Edlin, 8 Ad. and El. 582; Marston 
v. Roe, 8 Ad. and El. 14 (obiter); and Brady v. Cubitt, Dougl. 31. 














ee «ee 


eee 











DOCTRINE OF IMPLIED REVOCATION OF WILLS 395 


shire,*! reverting to the Roman law for authority, in 1790 spe- 
cifically and clearly held that the rule having to do with the 
male testator was to apply in the case of posthumous chil- 
dren just as in the case of children born subsequent to the will 
but in the lifetime of the testator. There is apparently no 
prior or subsequent case holding contrary, and the law on this 
point has been settled ever since the Lancashire case. It holds 
good under modern statute, even though the statute uses only 
the general phrase “after-born children’”’.‘2 


3. Was provision by will or in other writing for (1) the 
wife alone or (2) for after-born children alone, enough to 
prevent the operation of the doctrine? The case of Marston v. 
Roe*3 in 1838 clearly held that a provision for the future wife 
only and not for after-born children did not prevent revocation 
by subsequent marriage and birth of issue, and this was ap- 
parently a reasonable enough rule, for in any case revocation 
of a will by implication after marriage and birth of issue could 
only be of benefit to such issue and not to the wife, inasmuch 
as they alone would thereby become entitled to their intestate 
share. On the other hand it has been held that where the will 
disposed of the entire estate and the testator subsequently ac- 
quired property which would not pass by the will, but would 
descend to his child, this would not prevent a revocation.‘ 
Since it was the after-born issue which the application of the 
male-testator rule of implied revocation would benefit, it would 
seem to follow that provision by the testator for such prospec- 
tive issue in the will or by marriage settlement should prevent 
the revocation of the will, for where is the “reasonable pre- 
sumption of an alteration of the testator’s mind” under such 
circumstances? This has been the view adopted by the courts.*® 








5 T.R. 49. 

42 Belton v. Summer, 31 Fla. 139, 12 So. 371; Warner v. Beach, 4 Gray (Mass.) 162. 

438 Ad. and El. 14. 

441 Page on Wirts, (2d ed.), sec. 480; Marston v. Roe, 8 Ad. and El. 14 (obiter); and 
Baldwin v. Spriggs, 65 Md. 373, 5 Atl. 295. 

45 (1) Where provided for in the will, Ex parte Ilchester, 7 Ves. Jr. 348; and (2) Where 
provided for by marriage settlement, 1 Williams on Executors, (8th ed.) p. 202, where he says, 
“The rule of implied revocation was applied only in cases where the wife and children, the new 
objects of duty were wholly unprovided for.” Also Kenebel v. Scrafton, 2 Ea. 530; and Jackson 
v. Hurlock, Ambl. 487, 2 Eden 263. 
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4. If the after-born child at common law died before the 
testator, did the will stand revoked nevertheless? By the Ro- 
man law, if a will was revoked by the birth of a child, the 
death of that child before the testator did not restore the will.*¢ 
A similar rule seems to have become settled in our law, and 
Williams quotes the law on the point as follows: “If a man, 
after making his will, married and had a child, the subsequent 
death of the child would not have revived the will, without 
some act or recognition showing the testator’s intention that 
it should take effect.”*7 One of the cases cited by Williams in 
support of this rule is that of Wright v. Netherwood.*® In this 
case A made a will leaving some legacies and appointing his 
wife residuary legatee; she died, leaving several children. He 
married again, and had one child by his second wife. After- 
wards, A with his wife and all his children perished by ship- 
wreck. It was held that the will was not revoked, the court 
saying: “As there were neither wife or children at the death 
of the testator, I am clearly of opinion that the Court ought 
to pronounce for the validity of the will.” This case, then, 
far from being an authority for Williams’ rule, in reality 
says that if the objects of the testator’s duty are not in ex- 
istence at the time of the testator’s death or die simultaneously 
with him, the will is not revoked even though the prerequisites 
of marriage plus birth of issue subsequent to the making of 
the will have taken place. However, since no stronger author- 
ity than this single, rather weak case has been found, Williams’ 
statement of the common-law rule in this regard, reiterating 
as it does the Roman law, is assumed to be correct. 


5. Is there any authority at common law expressly hold- 
ing that birth of issue alone revokes a prior will? As was 
pointed out above, the first cases on the subject of implied re- 
vocation as to male testators (those of Overbury v. Overbury 
and Lugg v. Lugg, supra) laid no stress upon subsequent 





4 Editor in note to Wright v. Netherwood reported in 2 Salk. 593. 

*T 1 Williams on Executors, (8th ed.) p. 200. Citing Emerson v. Boville, 1 Phillim. 342; 
Wright v. Sarmuda, (also known as Wright v. Netherwood), 2 Phillim. 266; and Braddyll v. 
Jehen, 2 Cas. temp. Lee, 193. 

Williams entitles it, Wright v. Sermuda, 2 Phillim. 266, but it is the same case as Wright 
v. Netherwood, 2 Salk. 593. 
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marriage as being an essential condition to the implied revo- 
cation of a man’s will just so long as he had issue born 
after the will was made. The ecclesiastical case of Johnson 
v. Johnson,*® decided in 1817, seized upon this fact, and even 
after the rule that both marriage and birth of issue were re- 
quired had been definitely established at common law,°*° held, 
after a learned review of the authorities, that where birth of 
children was combined with other circumstances, (great in- 
crease in testator’s estate, his oral utterances, etc.), a will 
made after marriage of the testator was revoked. The court 
says: “The birth of children, after making a will by a mar- 
ried man, may have imposed as strong a moral duty upon him, 
forming the ground-work of presumed intention and may be 
accompanied by circumstances, furnishing as indisputable 
proof of real intention, as if the Will had been made previous 
to the marriage.”5! There is, however, apparently no clear- 
cut case decided either in the ecclesiastical or common-law 
courts where it was held that birth of issue unaccompanied 
by any other circumstances revoked a will by implication. It 
is difficult to see upon reason just why the common-law courts 
should have been so persistent in requiring both marriage and 
birth of issue, for, as above pointed out, the after-born issue 
alone and not the wife were affected by a revocation. The 
strict rule has been in one way or another altered in every 
state in the Union by statute as will be pointed out, infra. 


6. Were there any exceptions to the rule that marriage 
of a feme sole revoked her prior will? “Since a married wo- 
man could always execute a power conferred upon her, even if 
such power were executed by will, her marriage did not revoke 
a will made to execute a power.”52 In the Wisconsin case of 
Will of Ward,5% the court points out what it considers an ad- 
ditional exception to the feme sole rule, viz: that a will was 
not revoked by her marriage where her power of disposing of 





#1 Phillim. 447. 

% See Lancashire v. Lancashire, 5 T.R. 49; Goodlittle v. Otway, 2 H. Bl. 516; and Brady 
v. Cubitt, Dougl. 40. 

© At page 474. 
®21 Page on Witts (2d ed.) sec. 485, p. 784 and cases cited in note 1. 
%70 Wis. 251. 
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her separate property after marriage was preserved by an 
antenuptial agreement; and says: “The power which at 
common law might be preserved to a married woman by mar- 
riage settlement to dispose of her property during coverture, 
has been expressly preserved to married women in this state 
by statute.”5+ On this basis the court found that the common- 
law rule that marriage of a feme sole revoked her prior will 
no longer exists in Wisconsin. It cites some ten or eleven cases 
to substantiate its statement that this exception existed at 
common law, but upon checking the same it was discovered 
that none of them bear out the court’s contention; for they are 
cases where the woman’s will was made after, rather than 
before, marriage. On the other hand we have the strong 
case of Hodsden v. Lloyd*®* holding directly contrary to the 
Wisconsin court’s contention. In that case a woman being 
about to marry entered into an agreement with her future hus- 
band by which her property was settled on the survivor for 
life, with power in the wife to dispose of the same by will, 
after and during marriage. She then immediately made a will, 
by which she gave her property to the intended husband and 
afterwards on the same day married him. The court held 
that the will was nevertheless revoked.5¢ Sudgen in his work 
on POWERS puts the true rule as follows: “But where the 
agreement is, that the wife may dispose of the estate by will, 
a will made before marriage, although subsequently to the 
agreement, will be revoked by the marriage, unless expressly 
authorized by the articles to be made before marriage .. .”57 
This would seem to be as far as it is possible in this regard 
to state an exception to the common-law rule that the mar- 
riage of a feme sole revoked her will. 


7. If a woman survived her husband, would that revive 
a will made before her marriage? The earliest authorities, 
i.e., Forse v. Hembling’s Case and Swineburne, quite clearly re- 





4 At page 256. 

52 Brown, 534. 

% George v. , Ambl. 627 and Doe v. Staple, 2 T.R. 695 are apparently similar cases. 
See also 2 Roper on HusBAND AND Wire p. 69 and 1 Sugden on Powers, (6th ed.) p. 349. 


57 (6th ed.) Vol. I, p. 194. Italics writers’. 
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quired that the marriage relationship must continue until the | 
death of the testatrix in order to work a revocation,5* and in 
this they followed the Roman law.5® The later cases, however, 
apparently settled the law to the effect that the survival of the 
wife had no effect and the will stood revoked nevertheless.®°° 


8. If a testator before his second marriage made a will 
having at that time at least one male child by his first mar- 
riage, and then married a second time and had children, did 
these changes in domestic relations revoke his will? One 
might expect to find that the courts distinguished between 
personalty and realty in arriving at their answers to this prob- 
lem; for it is clear that where a will disposed of real estate 
alone, the only one who could possibly benefit by a revocation 
of the will was the testator’s heir at law, that is, the son by 
his first marriage. The children of the second marriage could 
gain nothing by the revocation of such a will, and the courts 
might well say that no revocation was worked. On the other 
hand if the will disposed of personalty only, the children of the 
second marriage as next of kin would benefit by a revocation. 
In the case of such a will the courts might apply the ordinary 
rule that marriage plus the birth of issue revokes a will. That 
these were the two views taken by (1) the common-law and 
equity courts dealing with the land passing by will and (2) 
by the ecclesiastical courts dealing with personalty passing 
by will, is well illustrated by the case of Sheath v. York.®! In 
that case the testator, a widower having a son and two daugh- 
ters, by will gave his real and personal estates in trust to these 
children. Later he married a second time and had issue, a 





38 See notes 12 and 13. Since the earlier sections of this paper were written, it has come 
to our attention that Serg. Manwood writing about 1575, some fifteen years before Forse v. 
Hembling’s Case, in dicta expressed the law as did Coke and Swinburne after him. He says: 
“For if a feme sole makes her will the Ist day of May, and gives land thereby, and afterwards 
the 10th day of May she takes Husband, who dies the 20th day of May, and afterwards the 
woman dies the 30th day of May, the Devise is gcod, and yet if it should be considered ac- 
cording to the Time of the Date, the will would be countermanded by the Espowsals, but it is 
not so, for it does not take effect until after her Death, at which Time she was discovert as she 
was at the time of making the will, and the Intermarriage shall not countermand ihat which 
was of no Effect in her Life-time.” Brett v. Rigden, 1 Plowd. 343. 

5 Swinburne, part 2, sec. 9 on GopotpH. OpH. Lec. 29. 

© Doe v. Staple, 2 T.R. 684, 100 Eng. Reprints 368 (obiter); Cotter v. Layer, 2 P.Wms. 
623 (obiter); Hodsden v. Lloyd, 2 Br. C.C. 534; Lewis’s Case, 4 Burn. Eccl. Law 647; and 1 
Jarman on Witts (Eng. ed. 1861) 114. 


“1 1 Ves. and B. 390. See also Ex Parte Ilchester, 7 Ves. 348. 
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daughter. The Court of Chancery in determining that the will 
was not revoked in respect to the land which passed by it 
said: “Upon no rational Principle therefore can this Testator 
be supposed to have intended to revoke his Will on account 
of the Birth of other Children, those Children not deriving 
any Benefit whatsoever from the Revocation; .. .”°2 The 
ecclesiastical court had, however, decided that this same will 
was revoked as to the personal estate which was mentioned 
in it.63 


D. MODERN STATUTES AFFECTING DOCTRINE OF IMPLIED 
REVOCATION 


After this discussion of the doctrine of implied revocation 
of wills by reason of a change in domestic relations from the 
common-law point of view, the general question arises, 
whether these common-law problems of implied revocation 
have been modified, affected, and changed by modern statutes 
in the various jurisdictions. To attempt to fully discuss all the 
modern statutes which have so modified, affected, and changed 
the common law is an almost overwhelming task, and we have 
contented ourselves with a very general classification of the 
same. These statutes have been divided into five general 
classes, viz: (1) those dealing with the effect of marriage; (2) 
those dealing with the effect of birth of issue; (3) those dealing 
with the effect of divorce; (4) those which expressly exclude 
any common-law doctrine of revocation; and (5) those which 
contain express saving clauses as to implied revocation. Of 
course class (1) and class (2) are the most important and also 
the most troublesome; for the provisions having to do with 
both are sometimes included in a single section of the statutes. 
An investigation has disclosed that there is not a single mod- 
ern Anglo-American jurisdiction which has not in some man- 
ner or fashion altered by statute the doctrine of implied revo- 
cation as it existed at the common and ecclesiastical law. Some 
jurisdictions have reiterated in their statutes the two familiar 





@ At p. 398. 
1 Ves. and B. 390 at p. 398. See also Holloway v. wore 1 Phill. Eccl. 339; Emerson v. 
Boville, 11 Phill, Eccl. 343; and Walker v. Walker, 2 Curt, 854 
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common-law rules of implied revocation, but even these states 
have made further provision in their statutes which alter the 
effect of the common-law rules thus reiterated.* 


1. Statutes Dealing with the Effect of Marriage 


Some states have statutes which provide that the marriage 
of either a man or woman revokes a prior will. Included in the 
jurisdictions which have statutes of this type are England, 
Alaska, Colorado, Connecticut, Georgia, Illinois, Indiana, Ken- 
tucky, Massachusetts, Minnesota, Nevada, North Carolina, 
Oregon, Rhode Island, Virginia, Washington, and West Vir- 
ginia.*5 In the following states the marriage of a woman re- 
vokes a prior will: Alabama, Arkansas, California, Idaho, 
New York, North Dakota, Oklahoma, Pennsylvania, and South 
Dakota.** In Hawaii and Nevada the statutes provide that the 
death of the husband does not revive the will.*7 In Ohio mar- 
riage of a woman does not revoke a will.*® Some states have 
arrived at the result that marriage of a woman does not re- 
voke a will on the basis of statutes which make it possible 





Alaska, Comp. L. (1913) sec. 565 (But see sec. 566); Arkansas, Dig. of Stats. (1921) 
sec. 10502 (Wife or child must survive testator); California, Civ. Code (1923) sec. 1298; 
Hawaii, Rev. L. (1925) sec. 3325; = Comp. Stats. (1919) sec. 7818; Minnesota, Mason’s 
Stats. (1927) sec. 8745; Montana, Rev. Codes (1921) sec. 7000; N. York, McKinney's Consol. 
L., Decedent Estates, Vol. II. sec. 35 (Amended by Laws of 1919, Ch. 293 to give surviving 
spouse or issue intestate share. Hence will is not entirely revoked.) : North ——. Consol. 
Stats. (1927) sec. 4134; N. Dakota, Comp. L. (1913) sec. 5666; Oklahoma, Rev. L. (1921) 
sec. 8364; Pennsylvania, West Pub. Co. Stats. (1920) sec. 8333 (Surviving spouse and issue 
get intestate share—no complete revocation.); and Utah, Comp. L. (1917) sec. 6334(1) (Ap- 
plies only where testator was unmarried at time will was made). 

* England, 1 Vict. c. 26 sec. 16 (Amended by 15 Geo. 5, c. 20—Law of Prop. Act 1925 
p. 368 Chitty’s Eng. Stats. sec. 177 so as not to apply to will made in contemplation of mar- 
riage.); Alaska, Comp. L. (1913) sec. 566; Colorado, Comp. L. (1921) sec. 5188; Con- 
necticut, Gen. Stats. (1912) sec. 4946 (Uses only word, “‘testator’’ and masculine pronoun.); 
Georgia, Park’s Ann. Civ. Code os sec. 3025 (Unless provision to contrary) ; Illinois, 
Smith-Hurd Rev. Stats. (1927) Ch. 39, 10; Indiana, Burn’s Ann. Stats. (1926) sec. 3456; 
Kentucky, Carroll’s Stats. (1922) sec. 4332; Massachusetts, Gen. L. (1920) Ch. 191, sec. 9: 
Minnesota, Mason’s Stats. (1927) sec. 3742; Montana, Rev. Civil Code (1921) sec. 7001-7002 
(With provisos in case of man,—unconditionally in case of a woman); Nevada, Rev. L. (1912) 
sec. 6211; North Carolina, Consol. Stats. (1927) sec. 4134; Oregon, _ L. (1920) sec. 10097 
and 10098 — and amended respectively by Session L. of 1925, 106, Ch. 77; Rhode 
Island, Gen. L. (1923) sec. 4306; Virginia, Gen. L. (1924) sec. 5232; Washington, Rem. Comp. 
Stats. (fons) sec. 1399 (If wife or husband survive testator); and West Virginia, Barnes’ Code 
(1923) sec. 6, p. 1642 

* Alabama, Code of 1928, sec. 10584; Arkansas, Dig. of Stats. (1921) sec. 10503; Cali- 
fornia, Civ. Code (1923) sec. 1300 (If husband survives); Idaho, Comp. Stats. (1919) sec. 
7820; New York, McKinney’s Consol. L. Vol. 2, sec. 36 under Dec. Estates; North Dakota, 
Comp. L. (1913) sec. 5668; Oklahoma, Comp. Stats. (1921) sec. 8365; Pennsylvania, Purd. 
Dig. (13th ed.) p. 5137, sec. 17 (Omitted in West Pub. Co. Penn. Stats. secs. 8332-33. Re- 
pealed by Session Acts 1917, p. 412); and South Dakota, Rev. Code (1919) sec. 630. 

* Hawaii, Rev. L. (1925) sec. 3326 and Nevada, Rev. L. (1912) sec. 6212. 


* Ohio, Gen. Code, sec. 10560. 
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for a married woman to make a will.*® Arizona, California, 
Delaware, Georgia, Idaho, Montana, Nevada, North Dakota, 
Oklahoma, South Dakota, and Utah have statutes which pro- 
vide that marriage of a man revokes his will if his wife sur- 
vives him, but none of these statutes are absolute in nature.7° 

Every state in the Union with the exception of New Jersey, 
has statutes like the Married Women’s Act or specific statutes 
permitting a married woman to make a will.71_ In New Jersey 
a woman can make a will only in respect to personalty.?2. In 
some states the statutes providing that a will of a man or a 
woman is revoked by marriage, are absolute, that is, even 
a will made in contemplation of marriage is revoked by the 
marriage.7* Some of these revocation statutes, however, con- 
tain exceptions, namely, (1) that a will made in the exercise 
of a power of appointment is not revoked by marriage if the 
heirs of the donee of the power would not take in case there 
was a failure to exercise the power of appointment; and (2) 
that the will is not revoked by the subsequent marriage, if the 
will was made in contemplation of marriage, or if the surviv- 
ing spouse is provided for.7* There are eight states which pro- 





* Chapman v. Dismer, 14 App. D.C. 446; In re Tuller, 79 Ill. 99; Hastings v. Day, 151 
Iowa, 39, 130 N.W. 134; Emery, Appellant, 81 Me. 275; Noyes v. Southworth, 55 Mich. 173 
(But see Durfee v. Risch, 142 Mich. 504, 105 N.W. 1114); Fellows v. Allen, 60 N.H. 439; 
Webb v. Jones, 36 N.J. Eq. 163; and Will of Ward, 70 Wis. 251. 

Arizona. Rev. Stats. (1913) sec. 1208 (If wife survives and if no contrary intention ap- 
pears in the will); California, Civ. Code (1923) sec. 1299 (If wife survives and unless other 
provision is made); Delaware, Rev. Code (1915) sec. 3263 (Unless other provision is made— 
gives her only intestate share); Georgia, Park’s Ann. Civ. Code (1914) sec. 3923 (In which no 
provision is made in contemplation of such event); Idaho, Comp. Stats. (1919) sec. 7815 (If 
wife survives and unless other provision is made for her); Montana, Rev. Code (1921) sec. 
7001 (Unless other provision is made); Nevada, Rev. L. (1912) sec. 6211 (Unless other pro- 
vision is made); North Dakota, Comp. L. (1913) sec. 5667 (If wife survives and unless other 
provision is made); Oklahoma, Rev. L. (1921) sec. 8365 (Unless provided for by marriage 
contract or will); South Dakota, Rev. Code (1919) sec. 629 (If wife survives or unless other 
provision is made); and Utah, Comp. L. (1918) sec. 6834 (2) (If wife survives and unless other 
provision is made for her). 

" For typical examples see Alabama, Code (1928) sec. 8276 and sec. 209 of Ala. Cons't.; 
Arizona, Rev. Stats. (1913) sec. 1204; Arkansas, Art. 9, Sec. 7 of Cons’t.; California, Civ. Code 
(1923) sec. 1273; Colorado, Comp. L. (1921) sec. 5184; Connecticut, Gen. Stats. (1918) sec. 
4941; Delaware, Rev. Code (1915) Sec. 3240; Florida, Rev. Gen. Stats. (1927) sec. 5458; and 
Georgia, Park’s Ann. Civ. Code (1914) sec. 3838. 

™ Comp. Statutes of New Jersey (1910) p. 5862, sec. 3. 

3 Alaska, Comp. L. (1913) sec. 566; Colorado, Comp. L. (1921) sec. 5188; Illinois, Smith- 
Hurd, Rev. Stats. (1927) Ch. 39, sec. 10; Indiana, Burn’s Ann. Stats. (1926) sec. 3456; Minne- 
sota, Mason’s Stats. (1927) sec. 8742; Montana, Rev. Civ. Code (1921) sec. 7001 (In case of 
woman only); Nevada, Rev. L. (1912) sec. 6211 (In case of woman only is it absolute); and 
Oregon, Gen. L. (1925) p. 106, ch. 77. 

™ Connecticut, Gen. Stats. (1918) sec. 4946 (If no provision is made in will for such 
contingency); Georgia, Park’s Ann. Civ. Code (1914) sec. 3923 (If no provision is made in 
contemplation of such event); Kentucky, Carroll’s Stats. (1922) sec. 4832 (Except will made 
in exercise of power of appointment when estate would not pass to heir, or next of kin); 
Massachusetts, Gen. L. (1920) ch. 191 sec. 9 (Unless made in contemplation of marriage or ia 
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vide that the will of a woman is revoked by marriage, and of 
these eight California’® is the only state which does not make 
such revocation provision absolute.7¢ 


2. Statutes Dealing with the Effect of the Birth of Issue 


In Delaware, Kansas, New Jersey, Ohio, and Texas birth 
of issue revokes a will unconditionally, if the testator was 
childless when he made the will.77_ Georgia and Louisiana have 
statutes which provide that birth of issue completely revokes 
a will regardless of whether the maker of the will was child- 
less or not when he executed his testament.7* Virginia and 
West Virginia have statutes which provide that if the testator 
was childless when he made the will, birth of issue revokes the 
will, conditioned, however, on the child living until he becomes 
twenty-one years of age or is married.7® The statutes of Ari- 
zona, Indiana, and Mississippi contain provisions to the effect 
that whether the testator be childless or not at the time of 
making his will, birth of issue revokes the will, if the child 
live until he becomes twenty-one years of age or marries.®° 
Most states have statutes providing that birth of issue does 
not revoke the will but entitles the after-born issue to an in- 
testate share.*®! 





exercise of power of appointment); Montana, Rev. Civ. Code (1921) sec. 7002 (In case of man 
only is there an “unless otherwise provided for’ proviso.); Nevada, Rev. L. (1912) sec. 6211 
(Unless otherwise provided for proviso applying to men only); North Carolina, Consol. Stats. 
(1927) sec. 4134 (Power of appointment proviso); Rhode Island, Gen. L. (1923) sec. 4306 
(Power of appointment proviso); Virginia, Gen. L. (1924) sec. 5232 (Power of appointment 
proviso); Washington, Rem. Comp. Stats. (1923) sec. 1399 (If husband or wife shall be living 
at death of testator—and unless other provison is made for surviving spouse); and West Vir- 
ginia, Barne’s Code (1923) sec. 6, p. 1642 (Power of appointment proviso). 

™ California Civ. Code (1923) sec. 1300 (If husband survives the will is revoked, “. . . un- 
less provision has been made for him by marriage contract, or unless he is provided for in the 
will or in such way mentioned therein as to show an intention not to make such provision.”’) 

™ Alabama, Code (1928) sec. 10584; Arkansas, Dig. of Stats. (1921) sec. 10503 (‘‘Shall be 
deemed revoked’); Idaho, Comp. Stats (1919) sec. 7820 (Not revived by death of her hus- 
band); New York, McKinney’s Consol. L. vol. 2, sec. 36 under Wills (Deemed revoked by her 
subsequent marriage); North Dakota, Comp. L. (1913) sec. 5668 (Not revived by death of her 
husband); Oklahoma, Comp. Stats. (1921) sec. 8365 (Not revived by death of her husband); 
and South Dakota, Rev. Code of 1919, sec. 630 (Not revived by death of her husband). 

™ Delaware, Rev. Code (1915) sec. 3253; Kansas, Rev. Stats. (1923) sec. 22-240; New Jer- 
sey, Comp. Stats. (1910) p. 5865, sec. 20; Ohio, Gen. Code sec. 10561; and Texas, Rev. Civ. 
Stats. (1928) art. 8293. 

™ Park’s Ann. Civ. Code of Georgia (1914) sec. 3923 and Merrick’s Rev. Civ. Code of La., 
(1924) art. 1705. 

7 Gen. Laws of Va., (1924) sec. 5242, and Barne’s W.Va. Code, (1923) p. 1647, sec. 16. 

® Rey. Stats. of Arizona, (1913) sec. 1216; Burn’s Indiana Stats. sec. 3457 and 3458; and 
Hemingway’s Ann. Miss. Code (1927) sec. 3568. : 

St Alabama, Code (1928) sec. 10585; Alaska, Comp. L. (1913) sec. 569; Arkansas, Dig. of 
Stats. (1921) sec. 10506; California, Civ. Code (1923) sec. 1306; Colorado, Comp. L. (1921) 
sec. 5189 (Express provision that will should not be revoked entirely); Idaho, Comp. Stats. 
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3. Statutes Dealing with the Effect of Divorce 


Minnesota and Washington are the only two states which 
have express statutes providing that divorce revokes a will.82 


4. Statutes which Expressly Exclude any Common-Law Doc- 
trine of Revocation 


England and several of our states have statutes expressly 
excluding the common-law doctrine of implied revocation.®* 
Arkansas, Indiana, New Mexico, and Pennsylvania have re- 
vocation statutes which have been construed as excluding the 
common-law doctrine of implied revocation.** In these juris- 
dictions, then, problems of implied revocation are purely prob- 
lems of statutory construction. 


5. Statutes which Contain Express Saving Clauses as to Im- 
plied Revocation 


Florida, Hawaii, Kansas, Maine, Massachusetts, Michigan, 
Minnesota, Nebraska, Nevada, New Hampshire, Ohio, Ver- 
ment, Wisconsin, and Wyoming have revocation statutes which 





(1919) sec. 7827; iat, Rev. Stats. (1927) ch. 39, sec. 10 (Express clause that it shall not 
revoke entire will); Iowa, Code (1924) sec. 11858; Kentucky, Carroll’s o. (1922) sec. 4848; 
Maine, Rev. Stats. (1916) p. 1121, sec. 8 and 9; Massachusetts, Gen. L. (1920) ch. 191, sec. 
20 and 21; Michigan, -—— L. (1915) sec. 13790-13792; Minnesota, Mason’s Stats. (1927) 
sec. 8744-8746; Missouri, Rev. Stats. (1919) sec. 514; Montana, Rev. Code (1921) sec. 7008 
and 7010 (But see sec. 7000) ; Nevada, Rev. L. (1912) sec. 6215-6217; New Hampshire, Pub. 
L. (1926) p. 1202, sec. 10 and 11; New Jersey, Comp. Stats. (1910) p. 5865, sec. 21 (Applies 
only where testator had children when will was made.); New Mexico, Stats. (1915) sec. 5870; 
New York, McKinney’s Consol. L. Dec. Estate, Vol. 2, sec. 26; North Carolina, Consol. Stats. 
(1927) sec. 4169; North Dakota, Comp. L. (1913) sec. 5674 and 5676; Ohio, Gen. Code (1921) 
sec. —, (Applies only where testator had children living when will was made.); 
Oklahoma, Rev. (1921) sec. 8371 and 8373; Oregon, Olson’s L. (1920) sec. 10101; Rhode 
— Gen. L. T1993) sec. 4313 and 4314; South Carolina, Code of L. (1922) sec. 5344; 

Dakota, Rev. Code (1919) sec. 636; Tennessee, Thomp. ‘Shan. Code (1917) sec. 3925 and 
sore: Texas, Rev. Civ. Stats. (1928) Art. 8291; Utah, Comp. L. a ig sec. 6340 (Applies 
only ‘where testator was married when will was made.) ; Virginia, Gen. (1924) sec. 5243 (Ap- 
plies only where testator has children when will is executed and dy only if child live to be 
twenty-one or be married and have issue.); Washington, Rem. Comp. Stats. (1922) sec. 1402; 
West Virginia, Barne’s Code (1923) sec. 17, p. 1647 (Same as Virginia section above); and 
Wisconsin, Stats. (1927) sec. 238.10 and 238.12. 

*3 Minnesota, Mason’s Stats. (1927) sec. 8742 and Washington, Rem. Comp. Stats. (1922) 
sec. 1399. 

%3 England, 1 Vict. c. 26, sec. 19; Alabama, Code (1928) sec. 10600; California, Civ. 
Code of 1923, sec. 1970; District of Columbia, Code of L. (1924) sec. 1626; (Any former law 
or usuage to ‘the contrary nothwithstanding) ; Louisiana, Merrick’s Rev. Civ. Code (1924) Art. 
1692; Montana, Rev. Codes (1921) f*, 6695 (But Code provides for revocation under common- 
law situations); Rhode Island Gen. 923) sec. 4307; South Dakota, Rev. Code (1919) sec. 
623; and Utah, Comp. L. (1917) a4 * 6529. 

* Davis v. Whitaker, 38 Ark. 435; Wolf v. Wolf, 73 Ind. App. 221, 127 N.E. 152; Teapfer 
v. Keaufer, 12 N.M. 372, 78 Pac. 51; Dizon’s Appeal, 55 Pa. St. 424; and In re Jones, 211 Pa. 
St. 364, 60 Atl. 915. 
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contain express saving clauses as to implied revocation.®5 
Maryland, Mississippi, and New Mexico have revocation sta- 
tutes which have been construed as not being exclusive of the 
common-law doctrine.** It is these jurisdictions which offer 
the most fruitful sources for the present day problems of im- 
plied revocation to be discussed in the next section. 


E. PROBLEMS OF IMPLIED REVOCATION BY CHANGE IN 
DOMESTIC RELATIONS WHICH ARISE UNDER THE STAT- 
UTES ABOVE MENTIONED 


1. Those Arising under Statutes Affecting Marriage 


a. What is the effect of statutes making it possible for a 
married woman to make a will on the rule that the will of a 
feme sole is revoked by marriage? The common-law rule, that 
the marriage of a feme sole revoked her will, rested on the- 
ory that a will is ambulatory during the lifetime of the maker 
and can be revoked at any time, and that the will is always sub- 
ject to the testator’s control. The marriage of a woman accord- 
ing to the common-law rule, did away with this control over 
the will, and therefore revoked it.87 The majority of courts in 
the United States hold that when a statute gives a married 
woman power to make a will, the reason for the common-law 
rule no longer exists.*® The attitude of those courts adhering 
to this view can best be summed up as follows: “To hold that 
marriage of itself revoked a former will of the wife, under 
the circumstances here presented ... when the next day 





85 Florida, Rev. Gen. Stats. (1927) sec. 5461 (Applies to realty only); Hawaii, Rev. L. (1925) 
sec. 3323; Kansas, Rev. Stats. (1923) sec. 22-241; Maine, Rev. Stats. (1916) p. 1120, sec. 3; 
Massachusetts, Gen. L. (1920) ch. 191, sec. 8; Michigan, Comp. L. (1915) sec. 11,825; 
Minnesota, Mason’s Stats. (1927) sec. 8741; Nebraska, Comp. Stats. (1922) sec. 1250; Nevada, 
Rev. L. (1912) sec. 6207; New Hampshire, Pub. L. (1926) p. 1202, sec. 14; Ohio, Gen. Code 
sec. 10555; Vermont, Gen. L. (1917) sec. 3212; Wisconsin, Stats. (1927) sec. 238.14; and 
Wyoming, Comp. St. (1920) sec. 6671. 

8% King v. McComas, 126 Md. 382; Redwood v. Howison, 129 Md. 589; Caine v. Barnwell, 
120 Miss. 209, 82 So. 65; and Teapfer v. Kaeufer, 12 N.M. 372, 78 Pac. 51. 

81 Hodsden v. Lloyd, 2 T.R. 695. 

8 Chapman v. Dismer, 14 App. D.C. 446; Tuller’s Will, 79 Ill. 99, 22 Am. Rep. 164; 
Hastings vy. Day, 151 Iowa, 39, 130 N.W. 134; Emery’s Appeal, 81 Me. 275, 17 Atl. 68; 
Roane v. Hollingshead, 76 Md. 369, 25 Atl. 307; Noyes v. Southworth, SS Mich. 173, 20 N.W. 
891; Kelly v. Stevenson, 85 Minn. 247, 88 N.W. 739; Kelly v. Alred, 65 Miss. 495, 4 So. $51; 
Lee v. Blewett, 116 Miss. 341, 77 So. 147; Fellows v. Allen, 60 N.H. 439, 3 Atl. 636; Webb v. 
Jones, 36 N.J. Eq. 163; Morton v. Onion, 45 Vt. 145; Ward’s Will, 70 Wis. 251, 35 N.W. 731; 
1 Underhill on Writs 321, sec. 235; and 1 Page on Wits (2d ed.) sec. 482, p. 780. 
































406 WISCONSIN LAW REVIEW 
after the marriage she had power to reinstate the same writ- 
ing as her last will and testament would seem to be absurd.’’8® 

A rather substantial minority presists, however, in saying 
that marriage of a woman works a revocation of her prior will 
in spite of the fact that in practically all jurisdictions, a mar- 
ried woman can now make and therefore also alter a will.9 
It should be borne in mind on the other hand, that statutes 
giving married women complete control over their property 
do not abrogate statutes which provide that the will of a 
woman is revoked by her subsequent marriage.®! 


b. Do statutes which make the wife an heir of her hus- 
band alter the common-law rule that marriage of a man will 
not alone revoke his will? The issue involved under this prob- 
lem is whether the common-law rule that the marriage of a 
man would not revoke his will was an arbitrary rule; or was 
the true rule one which provided that marriage would not re- 
voke the will if the wife did not profit by such revocation. The 
authorities on this question present a conflict of views and a 
reconciliation of the decisions on this matter is difficult if not 
altogether impossible. In the case of Brown v. Scherer®? the 
court said: “The English law rests on the firm foundation 
that the birth of an heir who can inherit lands shall be held 
operative to destroy a will, because it is not to be conceived 
that the testator has devised his estate in view of such extra- 
ordinary alteration in his condition. The same principle and 
the same rule can be urged with like force in our own legisla- 
tion. . . . it is a strained conception to assume that a man 
who has made a will while unmarried has made it in con- 
templation of his assumption of the marriage relation. There 
is no force in the suggestion that, because a woman becomes 





% Ward's Will, 70 Wis. 251, 35 N.W. 731. 

% Shorten v. Judd, 60 Kan. 73, 55 Pac. 286 (obiter); Vanek v. Vanek, 104 Kan. 624, 180 
Pac. 240; Swan v. Hammond, 138 Mass. 45; Blodgett v. Moore, 141 Mass. 75, 5 N.E. 470; 
and Jn re Booth, 40 Ore. 154, 61 Pac. 1135, 66 Pac. 710. 

" McAnulty v. McAnulty, 120 Ill. 26, 11 N.E. 397; Ellis v. Darden, 86 Ga. 368, 12 S.E. 
652: Swan v. Hammond, 138 Mass. 45, 52 Am. Rep. 255; Blodsett v. Moore, 141 Mass. 75, 5 
N.E. 470; Nutt v. Norton, 142 Mass. 243, 7 N.E. 720; Loomis v. Loomis, 51 Barb. (N.Y.) 
257; Lathrop v. Dunlop, 4 Hun. (N.Y.) 213; Brown v. Clark, 77 N.Y. 369; In re Kaufman, 
131 N.Y. 620, 30 N.E. 242: In re Booth’s Will, 40 Ore. 154, 61 Pac. 1135; Jn re Franzen’s Will, 
26 Pa. St. 202; Im re Craft’s Estate, 164 Pa. 520, 30 Atl. 493; and Miller v. Phillips, 9 R.I. 141. 


5 Colo. App. 255, 38 Pac. 427; and also see discussion, supra. 
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an heir by virtue of the statute, she does not come within the 
beneficent provisions of the rule as declared at the common 
law. It was by the law only that the male heir succeeded to 
the testator’s lands and took his inheritance. That the wife 
has become an heir by legislation forms no lesser reason for 
the application of the rule.” This seems to be the logical and 
better view, and is supported by considerable authority,®* 
although the reasoning in some of the cases is weak. 

The contrary view is best set forth in the case of Rulett v. 
Carey:®5 “The main reason why, at common law, marriage 
and the birth of issue were deemed such a change in the con- 
ditions or circumstances of the husband, as would work an 
implied revocation of his prior will, was, that other-wise his 
issue would be wholly unprovided for, a thing which was not 
to be supposed to have been in the contemplation of the testa- 
tor; whereas under our statute, and we assume without special 
examination under the statutes of those states in which the 
decisions cited were rendered, even if the will stand, very lib- 
eral provision has been made for the widow independently of 
any act of the husband. . . . The mere fact that she now, un- 
der the statute, in certain contingencies, inherits more from 
her husband is not sufficient to warrant us in holding that the 
common-law rule has been so changed that marriage alone is 
such a change of condition or circumstance as will work an 
implied revocation of the prior will of the husband.” This 
attitude is also supported by considerable authority.®* 


c. Does a common-law marriage revoke a will? This 
question must be answered in the affirmative, providing, how- 
ever, that there is a statute to the effect that a will is revoked 
by a subsequent marriage of the testator, and further that 
common-law marriages are recognized as valid marriages in 





8 Colcord v. Conroy, 40 Fla. 97, 23 So. 561; Morgan v. Ireland, 1 Idaho, 786; Tyler v. 
Tyler, 19 Ill. 151; American Board v. Nelson, 72 Ill. 564; Duryea v. Duryea, 85 Ill. 41: In re 
Teopler, 12 N.M. 372, 78 Pac. 53; and Schouler on Writs, sec. 424. See also Im re Tuller, 79 
lil. 99, 22 Am. Rep. 164. 

See as a typical example Tyler v. Tyler, 19 Til. 151. 

66 Minn. 338, 69 N.W. 31. 

% Goodsell’s Appeal, 55 Conn. 171, 10 Atl. 557; Herzog v. Trust Co., 67 Fla. 54, 64 So. 426; 
Vanek v. Vanek, 104 Kan. 624, 180 Pac. 240; Hoy v. Hoy, 93 Miss. 732, 48 So. 903; Hoitt v. 
Hoitt, 63 N.H. 475, 3 Atl. 604; Mundy v. Mundy, 15 Ohio C.C. 155; and Jn re Adler's Estate, 
52 Wash. 539, 100 Pac. 1019. See also Ward’s Will, 70 Wis. 251, 35 N.W. 731. 
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the particular jurisdiction. In the case of In re Mattcote’s 
Estate,®? a divorced husband cohabited with his former wife 
until his death. The court held that his will made prior to 
cohabitation was revoked thereby, because a common-law mar- 
riage had existed between the couple and that the statute pro- 
viding that a will is revoked by a subsequent marriage of the 
testator was applicable to the situation involved. In jurisdic- 
tions like Wisconsin which frown upon common-law marriages 
and hold them void, the above result could not be reached even 
though statutory marriage revoked a will. 


2. Problems Arising under Statutes Affecting Birth of Issue 


a. Does birth of an illegitimate child revoke a will? II- 
legitimate children come within the scope of statutes relating 
to revocation of wills made by persons who subsequently have 
issue, if such illegitimate children have been given the right of 
inheritance. °® Under state laws providing that illegitimate 
children cannot inherit, there is of course no good reason for 
revoking the will.°® 

In the case of McCulloch’s Appeal’ the illegitimate child 
was born before the will was made, and its legitimation took 
place subsequent to the execution of the will. This was held 
not to be a constructive birth which would revoke the prior 
will. In the case of Succession of Caballero v. Executor, it 
was held that the legitimation by marriage subsequent to the 
making of a will, of a child born previous to the making of the 
will, had the effect of annuling the will. The Civil Code of 
Louisiana provides: “Children legitimated by a subsequent 
marriage have the same rights as if they were born during 
marriage.”!°2 The court on the basis of the peculiar wording 
of this Louisiana legitimation statute held that the children in 





% 59 Colo. 566, 151 Pac. 448. 

% Milburn v. Milburn, 60 Iowa, 411, 14 N.W. 204. In this case it was held that the birth 
of an illegitimate child to the testator after the making of the will, revoked the will, where 
there was a general and notorious recognition by the testator of the child as his, and a statute 
provided that under such circumstances illegitimate children should inherit from their father. 
Hastings v. Rathbone, 194 Iowa, 177, 188 N.W. 960. See also Kent v. Borker, 2 Gray (Mass.) 
535; and Bunce v. Bunce, 27 Abb. 61, 14 N.Y. Supp. 659. 

° Sneed v. Ewing, 5 J. J. Marsh. (Ky.) 460, 22 Am. Dec. 41. 
100 13 Pa. St. 247, 6 Alt. 253. See also Jn re Patterson, 282 Pa. St. 396, 128 Atl. 100. 
3124 La. Ann. 573. 
103 Merrick’s Rev. Civ. Code of La. (1925) art. 199. 
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question when they were legitimated after the making of the 
will were constructively reborn so as to work a revocation of 
the testament under a section of the Code providing that: 
“The testament falls by the birth of legitimate children of 
the testator, posterior to its date.’’1° 

It would seem that the cases of Mc Culloch’s Appeal and 
Succession of Caballero v. Executor, supra, are in irreconcila- 
ble conflict, for the legitimation and birth of issue statutes are 
in all vital respects similar.1° 


Porto Rico, by statute, has adopted a novel way of dispos- 
ing of this problem and in the case of Olivieri v. Olivieri!°5 the 
court held that under the Civil Code a parent could not dispose 
of more than one-third of his estate by will as against legiti- 
mate children, but could dispose of two-thirds of his property 
if all his issue were illegitimate. 

It would seem that legislatures would do well to eliminate 
this problem by express statutory provision making it possible 
for legitimation by either marriage or recognition to operate 
in the same manner as birth in regard to a prior will. 


b. Does adoption of a child revoke a will? There is a con- 
flict of authority on this question due largely to the difference 
in the wording of the various adoption statutes.1°* In many 
jurisdictions where an adopted child is entitled to the same 
rights of inheritance as a natural child, adoption of such child 
revokes a will just as the subsequent birth of a natural child 
would.!°7 There is, however, authority to the contrary.!°* 
The various states might well follow the lead of Connecticut 
in respect to this problem and eliminate all difficulty by ex- 





108 Merrick’s Rev. Civ. Code of La. (1925) art. 1705. 

1 Penn. Stats. (1920) (West Pub. Co.) sec. 8382 and 8383. See notes 102 and 103 for 
Louisiana Statutes. 

108 § Fed. 607. (Porto Rico). 

106 Jn ze Rendell’s Estate, 244 Mich. 197, 221 N.W. 116. 

107 Flannigan v. Howard, 7 * 396, 65 e 782; Hilpire v. Claude, 109 Iowa, 159, 80 
N.W. 332; Drever v. Schriek, 5 Kan. 495, 185 Pac. "30; In re Rendell’s Estate, 244 Mich. 
197, 221 N.W. 116; Surman v. } Ah 21 Ohio App. 434, 153 N.E. 873; Glascott v. Bragg, 111 
Wis. 605, 87 N.W. 853; and Sandon v. Sandon, 123 Wis. 603, 101 N.W. ne sins ee 

108 J ve Comassi, 107 Cal. 1, 40 Pac. 15; Davis v. Fogle, 124 Ind. 14, 23 

ell v. Sorrell, 193 N.C. 439, 137 S.E. 
sone celts , yo ate. si5, 110, So. 645; Sere re "Estate, 270 Pa. 504, 123 
Atl. 691; and Sees v. Evans, (Tex. Civ. App.), 186 S.W. 815. 
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press statutory provision to the effect that adoption of a child 
revokes a will.1 


3. Revocation by Divorce of Testator 


Those courts which have held that divorce plus a property 
settlement can work a revocation had to hold that the doctrine 
of implied revocation by change in domestic relations is 
broader than its well-defined common-law applications.'1° It 
does not follow, however, that those courts which have arrived 
at the opposite result have answered this problem of the 
elasticity of the doctrine in the opposite way, for most of these 
cases were decided on the ground that the common-law doc- 
trine of implied revocation had been abrogated by statute in 
the particular jurisdiction.'"1 

It has been pointed out previously that the early doctrine 
of the ecclesiastical courts was that marriage plus birth of 
issue in case of a male testator created a mere rebuttable pre- 
sumption that the testator intended to revoke his will; but 
that it is today universally agreed that the presumption cre- 
ated by these changes is a conclusive one—a positive irrebutta- 
ble rule of law.1!* Therefore, once a court concedes that divorce 
plus a property settlement are in a particular case sufficient to 
work a revocation of a prior will, it is bound to say that this 
change in circumstances will constitute revocation in all 
cases.118 Of course, only those states having statutes which 
are not exclusive of the common law can possibly adopt such 
a rule.!14 To decide whether it is more advisable to hold that 
a divorce revokes a prior will as to the other spouse or that it 





1 Session Laws of Conn., (1927) Ch. 237, p. 4296 amends sec. 4946 of Gen. Stats. of 
Conn. (1918) to read: ‘“‘. . . or a child shall be born to testator or a minor child shall be 
legally adopted by him.” 

110 Lansing v. Haynes, 95 Mich. 16, 54 N.W. 699; Wirth v. Wirth, 149 Mich. 687, 113 
N.W. 306; Im re McCraw’s Estate, 228 Mich. 1, 199 N.W. 686; Donaldson v. Hall, 106 Minn. 
502, 119 N.W. 686; Bartlett v. Lahr, 108 Neb. 681, 189 N.W. 390, 190 N.W. 869: Jn re 
Martin’s Estate, 109 Neb. 289, 190 N.W. 872; and Will of Battis, 143 Wis. 234, 126 N.W. 9. 

111 J re Patterson’s Estate, 64 Cal. App. 643, 222 Pac. 374; Succession of Cunningham, 142 
La. 701, 77 So. 506; Murphy v. Markis, 98 N.J. » 153, 130 Atl. 840; Re Jones, 211 Pa. 364, 
60 Atl. 915; and Jm re Nenaber’s Estate, —S.D.—, 225 N.W. 719. 

112 See notes 31, 32, and 38, supra. 

3 Will of Battis, 143 Wis. 234, 126 N.W. 9; Wirth S Wirth, 149 Mich. 687, 115 N.W. 
699; and In re McGraw’s Estate, 228 Mich. 1, 199 N.W 

114 Jy re Patterson’s Estate, 64 Cal. App. 643, 222 tg —~ Succession of Cunningham, 142 
La. 701, 77 So. 506; Murphy v. Markis, 98 N.J. Eq. 153, 130 Atl. 840; Re Jomes, 211 Pa. 
364, 60 Atl. 915; and Jn re Nenaber’s Estate, —S.D.—, 225 N.W. 719. 
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does not so revoke, is, of course, a mere guessing game, but 
this much is certain, that the various states would do well to 
follow the lead of Washington and Minnesota and establish 
some definite statutory rule providing either that divorce 
does revoke or that it does not revoke a prior will.115 A full 
discussion of implied revocation by divorce will be found in 5 
WISCONSIN LAW REVIEW, 377. 

W. A. GRAUNKE. 

J. H. BEUSCHER. 





8 See note 82, supra. 








THE EXPANSION OF CRIMINAL EQUITY UNDER 
PROHIBITION* 


With the advent of constitutional prohibition, the ancient 
grudge between Coke, the “common law incarnate”, and Ells- 
mere, the “Keeper of the King’s Conscience”, has re-appeared 
in an acute form. Modern legislatures, in their eagerness to 
aid in the enforcement of “a noble experiment”, have by arbi- 
trary fiat created a new type of “nuisance” unknown to the 
common law, the result of which is to afford “‘a handy detour’! 
around constitutional provisions. Perhaps the most extreme 
illustration of this expansion of criminal equity is found in 
that section of the Iowa Code that in effect makes a bootlegger 
“an ambulatory nuisance”.? Section 2031 of the Iowa Code 
declares that “ . . . the fact that an offender has no known or 
permanent place of business or base of supplies, or quits the 
business after the commencement of an action, shall not pre- 
vent a temporary or permanent injunction, as the case may be, 
from issuing’’. 

Two centuries ago, Lord Hardwicke declared® that “... 
the fears of mankind, though they may be reasonable ones, 
will not create a nuisance”. We submit that this is a sound 
statement of what the law ought to be, but Lord Hardwicke 
was not acquainted with the type of modern legislator that 
believes that morality can be created by law and that it is pos- 
sible to pass a law and save a soul. To those of this ner- 
suasion, there is nothing unusual in the statutory expansion of 
criminal equity even in cases where conviction at law and 
abatement would be equally effective. "Tis the fear of juries 
which haunts them,‘ and motivated by this fear they are in- 
terested only in results. 

The modern prohibitionist would codify all laws in an act 
of two sections: (1) All people must be good (i.e., total ab- 





*This article is one chapter of a book soon to be published under the title, I11-Starrzp 
Prouisition CASES. 
1 Henry Ballantine, The Expansion of Criminal Equity by Injunction, 98 Cent. L. J. 5S. . 
2 Iowa Code (1927) secs. 1927 and 2031. The former defines a “‘bootlegger.”’ 
3 Anon., 3 Atk. 750. 
* State v. Crawford, 28 Kan. 726. 









































CRIMINAL EQUITY UNDER PROHIBITION 413 


stainers), and (2) Courts of equity are hereby given full 
power to enforce the provisions of this act.5 True, the Supreme 
Court of the United States has said that you cannot disregard 
constitutional principles because of “moral considerations” ,é 
and the Supreme Court of Missouri’ has declared that “sound 
. . . law must be written even in whisky cases”. But both of 
these utterances antedate the birth of constitutional prohibi- 
tion. 


In order to appreciate the danger that lies in the expansion 
of criminal equity by legislative fiat, we desire to quote at 
length from a recent decision by Federal Judge Woodrough :* 


Obviously, it would greatly simplify criminal procedure if all 
persons whom the chancellor deems guilty of criminal offenses could 
thereafter be laid under injunctive process, and all subsequent ac- 
cusations against them could be dealt with by the chancellor instead 
of by the tedious, uncertain, costly, and laborious process of jury 
trials. There is nothing new about this idea, and up to a short time 
before the Constitution of the United States was adopted there was 
undoubtedly a strong and aggressive party in the English Parliament 
still urging and insisting upon a revival of the powers of the Court 
of Star Chamber. That court proceeded in criminal causes without 
any of those restraints that hamper and retard the law courts in 
their jury trials, and was especially concerned with the suppression 
of treason and sedition. Traitors and seditious agitators also per- 
sist and continue their offending in spite of punishment, and in their 
cases also the procedure at law before the jury is laborious, costly, 
and uncertain. Their assembling and places of assembling are nui- 
sances, as that word is defined. There is every possible reason why 
they should be deaJt with summarily without jury trial that can be 
advanced for so dealing with bootleggers. But there is reason to 
believe that the simple declaration, ‘All crimes shall be tried by 
jury’, was incorporated in the Constitution of the United States with 
a very determined purpose to absolutely prevent any court of crim- 
inal jurisdiction like that of the Star Chamber Court ever coming 
into existence in this country .... 

If, to suppress the liquor traffic, this power can be conferred upon 





* That there have been persons of this persuasion for a good many years is evidenced by 
the fact that Chief Justice Fuller, before he went on the bench, used the above words to charac- 
terize a reforming member of the Chicago Bar. Quoted by Gregory, Government by Injunction, 
11 Harv. L. Rev. 487, 510. 

* Keller v. United States, 213 U.S. 138, 148, 29 Sup. Ct. 470. 

' Ex parte Creasy, 243 Mo. 679, 148 S.W. 914, 923. 

8 United States vy. Lot 29, City of Omaha, 296 Fed. 729, 736 et seg. 
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equity courts, . . . then I can see no very sound reason why it should 
not be used to suppress any crime in the calendar of crimes. If it 
can be so used, then the constitutional provision that all crimes shall 
be tried by jury would have no force ex propria vigore, but only by 
grace of Congress. We would have jury trials where Congress per- 
mits, but need have none where a procedure by injunction was pro- 
vided for. 


Taking this timely warning as a text, we desire to elaborate 
upon it by introducing at this point several observations. 


1. It should be noted first of all that the expansion of 
criminal equity affords a “handy detour” around other consti- 
tutional provisions than that of jury trial. Considering the 
problem from the standpoint of the federal Constitution as it 
limits federal courts, the following constitutional safeguards 
are removed in all cases where the defendant is dealt with by 
the injunctive process rather than by criminal proceedings: 
(1) jury trial;® (2) indictment by grand jury;'° (3) that the 
accused shall enjoy the right to a speedy and public trial ;11 (4) 
to be informed of the nature and cause of the accusation 
against him;!2 (5) to be confronted with witnesses against 
him ;!3 (6) to have compulsory process for obtaining witnesses 
in his favor ;!4 (7) to have the assistance of counsel for his de- 
fense.'5 It should be understood that we are discussing consti- 
tutional safeguards. It may be that in fact many of these safe- 
guards are provided in equity proceedings either by virtue 
of statute or equitable rule, but if so, they are subject to 
change. They do not have a constitutional status. 


2. Looking at the matter from what might be called com- 
mon-law procedural standards, the defendant in equity is sub- 
ject to further handicaps. (a) On a criminal indictment for 
maintaining a nuisance it is necessary for the prosecution to 
prove “beyond a reasonable doubt” that the defendant is guilty. 





* Fifth Amendment. 
® Ibid. 
11 Sixth Amendment. 
3 Ibid. 
18 bid. 
44 Ibid. 
8 Ibid. 
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In an injunction case “a preponderance of evidence” is suffi- 
cient. The result is that it takes more evidence to convict a 
defendant in a criminal case than it would to obtain an in- 
junction against him.'*° The writer of a law note’? has at- 
tempted to show that “ .. . this distinction is purely acade- 
mic and theoretical. And taking into consideration the hu- 
man element, surely no judge would be satisfied that a fact was 
true unless all his reasonable doubts were dispelled”. This 
attempt to blur out the distinction is very unconvincing, not 
only to those familiar with the equity field, but also to all real- 
ists who have studied “the human element” as it functions 
in the judiciary. (b) Then too, in criminal procedure the de- 
fendant has the benefit of the presumption of innocence. Crim- 
inal statutes are strictly construed against the government. 
This is not the rule in equity.1* 


3. In the field of the modern liquor nuisance, three situa- 
tions arise!® as disclosed by the evidence: (a) the nuisance 
once existed, but had been abated before the government called 
upon the courts for assistance; (b) the nuisance still exists at 
the time of the trial, but there is no indication that once abated 
it will not stay abated, .e., that it will exist in the future; or 
(c) the nuisance still exists at the time of the trial and will 
spring to life again as soon as the abating officer has left the 
premises, i.e., that it will exist in the future. 

The first and third situations should present no real diffi- 
culties. The first should be handled if at all, by the criminal 
law. It discloses nothing more than a crime. No order of 
abatement can be issued for the very good reason that there 
is nothing to abate.2° Clearly there is no excuse for equity to 
invade this field. As to the third situation, since preventive 
as distinguished from purely destructive process is required, 





1621 C.J. 577, sec. 70714, and 23 C.J. 13, n. 39d. 
1172 U. of Pa. L. Rev. 286. 
18 Clark, CrImINAL Procepure (2d ed.) pp. 634-636. 
19 The author is indebted to Mr. Robert N. Golding of the Chicago Bar for this analysis in 
is admirable article entitled Const lO: I in the Abatement and Injunction 
Sections of the National Prohibition Act, 19 Itt. L. Rev. 71. 
20 Miller v. State, 3 Ohio St. 475; Thornton v. Skelton, 149 Ga. 93, 99 S.E. 299. 
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resort must be had to equity, for the remedy at law is inade- 
quate.?! 


The old struggle between Coke and Ellesmere reappears in 
the treatment of the second situation. It is in this field that 
the modern enthusiasts for enforcement at any price grapple 
with the defenders of constitutional guarantees, who also in- 
cidentally prefer the continuance of a line of demarcation be- 
tween the respective fields of equity and of law. As to the 
second situation, no injunction is necessary because no future 
continuance is threatened. In such a case the common-law 
abatement (following a conviction) by the marshal, is just as 
effective as an action in equity where the chancellor orders the 
same marshal to abate.?2 

And yet the iowa statute referred to above? provides that 
a temporary or permanent injunction shall issue against the 
bootlegger even though “ . . . he quits the business after the 
commencement of an action’. It is obvious that the theory 
underlying this act might be expressed by the statement, “Once 
a bootlegger always a bootlegger’”. It is the same argument 
that was made in Parliament for the revival of the Court of 
Star Chamber, to-wit: that seditious agitators and political 
offenders would persist and continue their offending in spite 
of punishment at law. 

But there are more fundamental considerations urged to 
justify this modern expansion of criminal equity. We desire 
at this point to discuss three of the more important ones in 
detail. (1) There seems to be a wide-spread belief that courts 
of equity, through the injunctive process, have a mysterious 
power capable of preventing acts in some manner other than 
by fear of the penalties attending the violation of an injunc- 
tion. Consider the Iowa statute treating the bootlegger as an 
“ambulatory nuisance” even after he has quit the business. 
The issuance of the injunction adds nothing to the adequacy of 
the criminal law. The legislature apparently thought that a 





1 Shore v. United States, 282 Fed. 857. 


™Y. B. 19 Edw. III, Trinity Term, No. 22; State v. Addy, 43 N.J.L. 113; State v. Ear- 
lick, 65 W.Va. 700, 64 SE. 935. 


% Supra, note 2. 
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remedy in equity would be more speedy, or more certain, or 
more efficient, than that by complaint or indictment. As Mr. 
Justice Field of the Supreme Judicial Court of Massachusetts 
has said, “The issuing of the injunction of itself adds nothing 
to the prohibition of the statutes, but the intention plainly is 
to call into use the peculiar process employed by courts of 
equity in punishing persons guilty of wilful violations of in- 
junctions.”24 The remedies of law and equity are the same ex- 
cept that the defendant in a criminal case at law has the right 
to a jury trial; in equity he is subject to the one man power of 
punishment for contempt. “Courts of equity cannot with pro- 
priety or safety extend their jurisdiction, under the guise of 
protecting property, by issuing decrees imposing merely cumu- 
lative prohibitions against that which the criminal law al- 
ready forbids, in order summarily to try and punish offenders 
for acts in violation of those prohibitions.”25 There is no pro- 
priety in such an exercise of power because there is an ade- 
quate remedy at law. There is no safety for the defendant 
because he is deprived of jury trial and the whole question of 
his guilt or innocence is determined by the judge whose order 
he is accused of violating and who is likely therefore to be at 
least unconsciously prejudiced against him. 

A good illustrative case where a California court thought 
that equity had a “mysterious potency”2* physically to pre- 
vent violation of the criminal law is In re Wood.27 Here a 
sweeping temporary injunction was issued by the Superior 
Court of Sacramento County at the suit of the state on the re- 
lation of the Attorney General against the Industrial Workers 
of the World and various parties known and unknown, order- 
ing them to refrain from conspiring to injure or damage prop- 
erty in the state, or to circulate books and pamphlets teaching 
criminal syndicalism, sabotage, or the destruction of property 
for the purpose of taking over industry, or from organizing or 
aiding to organize or increase any society or association of 





*% Dissenting opinion in Carleton v. Rugg, 149 Mass. 550, 559, 22 N.E. 55. 
33 W. H. Dunbar, Government by Injunction, 13 Law Q. Rev. 347, 353, 361. 
2¢ Comment in 13 Car. L. Rev. 63. 

27194 Cal. 49, 227 Pac. 908. 
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persons which advocates criminal syndicalism. Wood was ar- 
rested for violation of this injunction charged with being a 
member of the I. W. W., and with having knowingly violated 
the injunction. The only definite charge was that of procur- 
ing new members for the I. W. W. The court imposed a fine 
upon him for contempt of court and he was imprisoned for 
non-payment. He sought release from custody by habeas 
corpus on the ground that the acts forbidden by the terms of 
the injunction were the precise acts which are denounced as 
a felony by the provisions of the law. He also contended 
that the sole purpose and effect of the injunction were to take 
away from one charged with the commission of this particular 
crime his rights to a trial by jury. The court upheld the right 
to invoke the powers of equity and declared that the mere ar- 
rest and punishment of the petitioner would not afford ade- 
quate protection to the property of citizens from threatened 
injury and destruction for the reason that the remaining mem- 
bers of the conspiracy would be left at large to carry on their 
criminal activities, together with the twenty-four new mem- 
bers who had been procured by petitioner in contemptuous vio- 
lation of the injunction. 

It is sometimes argued that an injunction, being a com- 
mand of the court addressed directly to a particular defendant, 
will be a more effective means of controlling the defendant’s 
actions than the prohibitory language of a statute addressed to 
all the inhabitants of a state. But even this argument, if it 
has any weight, is not applicable to a case such as In re Wood, 
where a sweeping injunction was issued against parties 
“known and unknown”. 

The author of a comment on this case rightly says:29 “The 
argument of the court to the effect that the legal remedy by 
criminal prosecution would be inadequate seems singularly 
specious and unconvincing. Suppose that it is true that many 
hundreds of thousands of dollars worth of property have been 
burned at different points in Northern California through the 
activities of the I. W. W. and that the arrest of one of the 





8 Cal. Stats. (1919) ch. 188. 
* Supra, note 26. 
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criminals would not be an adequate remedy against the crimes 
of the others. Does this show that the criminal prosecution of 
the other offenders would not be as adequate a remedy against 
them as a suit for an injunction?” 

Further, it has been pointed out by an authority in the field 
of labor injunctions,*° that contrary to popular belief the prac- 
tical effectiveness of such injunctions has been greatly over- 
estimated. They are not as valuable to employers as is usually 
assumed. Injunctions do not in fact operate to increase the 
police protection enjoyed by employers. It is only through 
arrest and punishment for contempt after violations have oc- 
curred that injunctions can be enforced. There is no necessity 
for enjoining a threatened murder; the penalty and police 
protection afforded by the criminal law are just as preventive 
as any injunction.*! The most drastic, severe, and permanent 
of all injunctions against violence is the penal law. 


(2) Some would extend the power of criminal equity by 
placing a very loose interpretation on the principle that equity 
will interfere if there is no adequate remedy at law. What is 
meant by an adequate remedy at law? Is the mere fact that 
it is difficult to enforce the law a ground for equitable inter- 
ference? Or the danger that a court of law will not act at all, 
or that grand juries will not indict or that petty juries will not 
convict? Professor Schofield’? has pointed out that in the 
times of the Tudors the Court of Star Chamber gave a remedy 
in such cases, but since the abolition of that court in 1641 
the court of chancery has generally kept within the sphere 
marked out for it by law that it must not interfere by process 
of contempt of court unless the remedy at law is inadequate. 
The Supreme Court of the United States has laid down the 
correct rule on the subject as to what constitutes adequacy 
of the remedy at law. 





2% E. E. Witte, The Value of Injunctions in Labor Disputes, 32 Jour. or Pot. Econ. 335. 
Also 13 Car. L. Rev. 63. 


31 Moir v. Moir, 182 Iowa, 370, 165 N.W. 1001. 
%2 Equity Jurisdiction to Abate and Enjoin Illegal Saloons as Public Nuisances, 8 Itt. L. Rev. 
19, at 34-35. 
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Mr. Justice Hunt,** speaking for the highest court in the 
land, has said: 


The want of remedy and the inability to obtain the fruits of a 
remedy are quite distinct, and yet they are confounded in the pres- 
ent proceeding. To illustrate: the writ of habere facias possessionem 
is the established remedy to obtain the fruits of a judgment for the 
plaintiff in ejectment. It is a full, adequate, and complete remedy. 
Not many years since there existed in Central New York combina- 
tions of settlers and tenants disguised as Indians, and calling them- 
selves such, who resisted the execution of this process in their coun- 
ties, and so effectually that for some years no landlord could gain 
possession of his land. There was a perfect remedy at law, but 
through fraud, violence, or crime its execution was prevented. It will 
hardly be argued that this state of things gave authority to invoke 
the extraordinary aid of a court of chancery. The enforcement of the 
legal remedies was temporarily suspended by means of illegal violence, 
but the remedies remained as before. It was the case of a minature 
revolution. The courts of law lost no power, the court of chancery 
gained none. The present case stands upon the same principle. The 
legal remedy is adequate and complete, and time and the law must 
perfect its execution. 


This is indeed a prophetic utterance applicable to prohibi- 
tion enforcement. In many portions of the country there is in 
truth “a minature revolution” and “time and the law must 
perfect its execution”, if the “noble experiment” is to succeed. 

In early times the Lord Chancellor would assume jurisdic- 
tion** in some cases upon the ground that the defendant’s 
power was so great that he could not or would not be punished 
by a court of law for committing a threatened offense. But 
this ground of jurisdiction is now obsolete and should not be 
revived. It is not to be presumed that a court of law will 
fail to administer justice in cases expressly cognizable by it, 
or that any department of the government will fail in the per- 
formance of its duties. Such a doctrine would be contrary to 
any rational conception of the relations of the judiciary to 
other departments of the government or to the traditional dis- 





3 Rees v. Watertown, 19 Wall. og a. at 124-125, 22 L. Ed. 72. See also Thompson v. 
Allen County, 115 U.S. 550, 29 L. Ed. 
* Dunbar, Government by fn done “a L. Quart. Rev. 347, at 359. 
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tinction between law and equity.*5 Professor Schofield has 
shown that even in times of war or national emergency, “Inter 
arma silent leges does not apply to that rule of the adequacy 
of remedy at law limiting equity jurisdiction, and authorize 
judges to read the riot act and proclaim martial law in ter- 
rorem populi under the guise of issuing judicial writs of in- 
junction.’’%¢ 


(3) Others would argue for an extension of criminal 
equity on the theory that equity and criminal law are not con- 
flicting ; that the former deals only with the preventive aspect 
and the latter with the remedial, after the criminal act has 
been committed. The point is also stressed that the punishment 
for contempt is separate and distinct from the punishment of 
the criminal act and that the imposition of the former does not 
preclude the latter.*7 The statement of Valliant, J., expresses 
in an awkward manner the same contention as follows: “A 
man charged with the commission of a crime has a constitu- 
tional right to a trial by jury, but a man who has not yet acted 
but who merely proposes to commit an act which is not only 
criminal in its character but also flagrantly offensive as a pub- 
lic nuisance, has no constitutional right to commit the act in 
order that he may thereafter enjoy the constitutional right of 
trial by jury.’’®* 

The flaws in the above contention are obvious. It is un- 
true in fact to say that the criminal law is solely remedial. Its 
function is partly deterrent. The adherents of this school of 
thought would overlook this feature of the criminal law be- 
cause they have become obsessed with the idea that equity has 
exclusively within itself a mysterious preventive potency. But 
where there is a contempt proceeding in equity (and that is 
the type of case we are discussing) the very existence of the 
contempt gives the lie to the statement that equity is pre- 





%} The same doctrine as enunciated by the Supreme Court of the United States is also in 
effect in England. See Attorney General v. Sheffield Gus Consumers Company, 3 De G.M. & G. 
304, 323, 330, 331. 

© Supra, note 32, at 35. See also Mack, Revival of Criminal Equity, 16 Harv. L. Rev. 389; 
1 Spence, EquitaBLe JuRIsDICTION oF THE Court or CHANCERY, 684; Pollock, THE GENIUS oF 
THE Common Law, 38, 46 (appearing also in 12 and 13 Cor. L. Rev.). 

87 State v. Markuson, 5 N.D. 147, 64 N.W. 934. 

33 Concurring opinion in State ex rel. Crow v. Canty, 207 Mo. 439, 105 S.W. 1078. 
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ventive. In such a case equity has failed to accomplish what is 
claimed to be its chief function. The argument that there is 
no conflict between the criminal law and equity is sought to be 
applied to the very situation where the same individual is pun- 
ished for contempt and also under the criminal law because he 
has committed a single act which is a violation of both. How 
can it be said that under these circumstances there is no con- 
flict in fact? 

Consider this simple case. A man is apprehended who is 
carrying liquor on his person. It is perfectly possible that he 
could by that single act violate a federal law, a state statute, 
and a municipal ordinance. Each of these jurisdictions could 
punish him criminally and it would not be necessary to make 
the imprisonments run concurrently. No double jeopardy 
problem would be involved, because the constitutional provis- 
ion protects against double jeopardy in the same jurisdiction 
only.®® It is difficult enough for the laymen to appreciate the 
technical distinction that though he has committed but one 
act, he has in legal contemplation committed three offenses. 
But when we add to this a statute of the Iowa type permitting 
an equity court to enjoin this individual from committing this 
identical act, then we have set in motion a proceeding “so novel 
as to startle old and experienced practitioners’’.*° 

In the case of State v. Howat*! the Supreme Court of Kan- 
sas pointed out that since the defendants who had violated a 
labor injunction were being punished for contempt, they were 
not entitled as a matter of right to a trial by jury. The court 
further said: “It is to be regretted that the defendants, and 
particularly the cecal miners of southeastern Kansas, many of 
whom are foreigners and not familiar with our legal institu- 
tions, have not had this subject made clear to them by those 
in a position to do so. It would not be possible to make the 
matter plain, to their untrained minds, within the limits of a 
judicial opinion.” 





%® The Fifth Amendment limits the federal government only. United States v. Lanza, 260 
U.S. 377, 43 Sup. Ct. 141; Brede v. Powers, 263 U.S. 4, 44 Sup. Ct. 8; Wyman v. United States, 
263 U.S. 14, 44 Sup. Ct. 10. 

* State v. Crawford, 28 Kan. 726 at 729. 
109 Kan. 376, at 382, 198 Pac. 636, at 689. 
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However, we do not rest our criticism of the contention 
that criminal equity should be expanded because it does not 
conflict with the criminal law on the proposition that even 
the intelligent layman has difficulty in recognizing the distinc- 
tion between the punishment for contempt and the punish- 
ment for crime where a single act has been committed. Let 
us grant for the sake of argument that there is no conflict. 
We submit that the real question at issue is whether equity 
jurisdiction ought to be extended into the criminal field and 
the argument as to whether there is or is not a conflict after 
the extension is of little moment. Since it is possible under 
the Constitution of the United States for three jurisdictions, 
national, state, and municipal, to impose separate criminal 
penalties upon a defendant who has committed a single act, 
where is the justification for the expansion of criminal equity? 
Who has the temerity to assert that under such a state of af- 
fairs there is a lack of a plain, adequate, and complete remedy 
at law? 

Let it be understood that to grant in theory for the sake 
of argument that there is no conflict between the criminal law 
and the contempt power of criminal equity does not remove 
the social fact that many of our people have the same opinion 
as the miners of southeastern Kansas. It is the duty of the 
statesman and the jurist to realize the significance of the ques- 
tion :—Is it wise to attempt to make equity more effective at 
the possible cost of losing the confidence and arousing the an- 
tagonism of an increasingly large group of our people? 

In conclusion, let us note certain aggravating considera- 
tions involved in the problem. (1) The problem is aggravated 
today because the nature of the punishment for contempt has 
changed. Professor Beale has pointed out that the so-called 
contempt of court which consists in the mere disobedience to 
an order of the court is entirely different, both in its nature 
and its origin, from active contempt, whether in or out of 
court.42 “Down to within a century it was very doubtful if 
the chancellor could under any circumstances inflict punish- 





42 Contempt of Court, Criminal and Civil, 21 Harv. L. Rev. 161, at 164. 











































424 WISCONSIN LAW REVIEW 








ment for disobedience of a decree. . . . There were, to be 
sure, one or two instances where an impetuous chancellor ap- 
pears to have used stronger methods of persuasion than were 
properly within his right.” Professor Beale concludes that, 
“It thus appears that imprisonment for contempt of the chan- 
cellor’s degree . . . was not punitive but coercive; and that 
anything in the nature of a sentence to a definite punishment, 
like a fine or an imprisonment for a term, was entirely foreign 
to the process.”’*% 

Today, with the equity court exercising a punitive form of 
punishment and no longer utilizing the process of punishment 
merely for the purpose of preventing the violation of the de- 
cree and not feeling obligated to stop the imprisonment as 
soon as the danger of disobedience to the decree has ceased, 
we are confronted with an entirely different problem. And to 
revert to the extreme case where the defendant has already 
subjected himself to three penalties under the criminal law im- 
posed by three jurisdictions for the commission of a single act 
(malum prohibitum and not malum in se) which act also con- 
stitutes a contempt of court, we have a situation that can only 
be characterized as intolerable. 


(2) It should not be understood that the chief blame for 
this expansion of criminal equity should be laid at the door 
of the chancellors. The real danger is not from an expansion 
by the equity courts themselves because of the surging of a 
moral urge in the bosom of some evangelically-minded chancel- 
lor who has an undue solicitude for the public morality. How- 
ever, there have been cases** where an equity court has taken 
the initiative and has gone out of its way to enjoin the com- 
mission of an act that is also a crime. And in some of these 
cases the injunction is not directed to a definite defendant but 
is addressed to “persons known and unknown”. It would seem 
that in this sort of case, equity intrudes into a doubtful field 
and in effect dares anyone to be contemptuous of its order. It 
appears to the victim of such a procedure that the equity court 





* Ibid. at 170. 
“ Ibid. at 170. 
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is an intermeddler and that the real object of its intrusion is, 
not to prevent crime nor to maintain the dignity of the court, 
so much as to allow the court to place its dignity where it 
will be trampled upon and thereby draw to itself the summary 
power to punish the offender who is not protected by constitu- 
tional safeguards. Further, is the mere fact that a crime will 
be repeated ground for giving equity jurisdiction? If it is 
merely the desire to prevent a repetition of the offense which 
actuates the advocate of criminal equity, why is an habitual 
criminal statute inadequate? Why not reform and improve 
the criminal law rather than stretch criminal equity? 

The real danger of expansion has and will come from the 
legislature. The instrumentality used is the vague and fugi- 
tive concept of “public nuisance”.*5 There is little chance to 
check this movement by a reliance on the judicial enforcement 
of constitutional limitations.4¢ The ultimate remedy is po- 
litical. When it comes, we trust that it will be part and parcel 
of a broader relief based on a recognition of two great princi- 
ples of statesmanship that have been formulated succinctly by 
two prominent figures in our public life. As to the first, 
Nicholas Murray Butler has said that in a search for a remedy 
for lawlessness “ . . . the place to begin is not with lawless- 
ness but with the law itself’”’.47 As to the second, in an article 
entitled The Limitations of Law, Calvin Coolidge has declared 
that, “Real reform does not begin with a law, it ends with a 
law. The attempt to dragoon the body when the need is to 
convince the soul will end only in revolt.’’48 


FORREST R. BLACK. 
University of Kentucky Law School. 





‘5 Statutes authorizing injunctions against illegal liquor saloons without regard to injury 
to property have been sustained under federal and state constitutions. Eilenbecker v. Dist. Court 
of Plymouth Co., 134 U.S. 31; Carleton v. Rugg, 149 Mass. 550, 22 N.E. 55; Littleton v. 
Fritz, 65 Iowa, 488, 22 N.W. 641; State v. Saunders, 66 N.H. 39, 25 Atl. 588; State v. Durein, 
46 Kan. 695, 27 Pac. 148; State v. Mitchell, 3 S.D. 223, 52 N.W. 1052; State v. Markusin, 
supra note 37. 

“See Prof. Schofield’s article, Equity Jurisdiction to Abate and Enjoin Illegal Saloons as 
Public Nuisances, 8 Ill. L. Rev. 19, footnote 35 at p. 31, 32. Also 7 Cor. L. Rev. 357. 

‘Report to the Columbia University Board of Trustees, New York Times, Dec. 15, 
1929, p. 1. 

‘8 Reports of American Bar Ass’n Vol. XLVII (1922) 270, 276. 
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NOTES—RECENT CASES 


AGENCY—LIABILITY FOR ADVANCES IN ExcEss OF COMMISSIONS 
EARNED—REVERSAL OF FINDINGS BY APPELLATE COURT.—The recent 
case of Shaler Umbrella Company v. Blow,—Wis.—, 227 N. W. 1, was an 
action by an employer to recover from a commission agent, money ad- 
vanced in excess of commissions earned. Before starting out on a road 
trip the agent borrowed $100 from the employer for expenses, giving 
him a note. Plaintiff testified that the agent was hired on a straight 
commission basis and was to pay his own expenses. The agent and an- 
other witness testified that it was understood that $50.00 a week would 
be sent to him to cover expenses, and that his employer would advance 
money to support his family.. The agent testified in regard to one $200 
advancement that after he had refused to sign a note at the plaintiff’s re- 
quest, the money was given to him anyway. The testimony on both sides 
was uncontradicted. The trial court found that the plaintiff did not 
agree to make advances and gave judgment for plaintiff for $2,532.05. 
The supreme court reversed the decision, holding that the findings of 
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the lower court were “against the great weight and fair preponderance 
of the evidence”. The court enunciated the governing principle as fol- 
lows: “There is no personal liability on the part of an agent employed 
upon a commission basis to repay advances made to promote the venture 
or pursuant to the terms of the contract of employment in excess of 
commissions earned in the absence of an express agreement on his part 
to make such repayment, and in all such cases the employer is limited 
to the commissions actually earned for recoupment.” (Italics ours). 

This case involves the general question of the duty of an agent to ac- 
count for money advanced by his principal in excess of commissions 
earned where there is no express agreement that the agent shall repay. 
As a general rule, aside from the principal-agent problem, the payment 
of an advance unless shown to be the advancer’s use would raise a 
presumption of an obligation to repay. It has been said that “ .. . evi- 
dence that a substantial benefit has, with defendant’s acquiescence, been 
conferred upon him, will in most cases fairly lead to the inference that 
the plaintiff expected payment, and believed that the defendant was 
aware of such expectation, and will therefore establish a prima facie 
case of reliance. This prima facie case will not be overcome by evidence 
that the plaintiff was aware of defendant’s poverty.”—Woodward on 
Quast! CoNnTRACTS, sec. 50; Hughes v. Dundee Mortgage Co., 21 Fed. 169; 
Wojahn v. National Union Bank, 144 Wis. 646, 129 N. W. 1068; Martinez 
v. Cathey, (Tex. Civ. App.), 215 S. W. 370. Furthermore, the mere 
relationship of principal and agent does not as a general rule raise a 
presumption that the advance was a gift or to the employer’s use. 
1 Mechem on AGENCY, (2d ed.) sec. 1327. 

The Wisconsin rule as stated would not, in the absence of an ex- 
press agreement to repay, allow the employer to recover any advances 
made to his agent if they were made to promote the venture. Where 
there is an express agreement between the parties that the advances are 
to be used to promote the venture, it has been held the agent is not 
personally liable to repay. Schlesinger v. Burland, 42 Misc. 206, 85 N. Y. 
Supp. 350. In Northwestern Mutual Life Insurance Co. v. Mooney, 108 
N. Y. 118, 15 N. E. 303, cited in the principal case at page 2, it is said: 
“If [the advance is made] to the use of the advancee it may be re- 
garded as a gift or a loan according to circumstances, but if the advance 
is to be used in the business of the person making it, it could be regarded 
neither as a gift nor as a loan. . . . The parties leave no room for doubt 
on the subject. They say the sum of $200 per month, advanced to the 
agent, is to be used in advancing the interests of the company.” (Italics 
ours). The New York court gives no indication that in the absence of 
an express stipulation it would infer that the advances are made to pro~ 
mote the venture, hence the case is no authority for denying recovery of 
the advances made pursuant to the contract but not expressly to pro- 
mote the employer’s business. 
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What advances in the absence of an express understanding, may 
be regarded as made to “promote the venture”? Payments to the agent’s 
wife, payments of his household bills or bills for his personal supplies 
such as clothing, would probably not be included in that category. 
Opinions might differ in the case of advances for ordinary traveling 
expenses, such as railroad fare, food, and lodging. It might be reasoned 
that advances for such purposes are also to be regarded as a “gift or 
a loan according to the circumstances”, within the meaning of the 
language of the New York court, supra, and not as an advance “to pro- 
mote the venture”. On this question see Martinez v. Cathey, supra. 
The Wisconsin court did not discuss, as it might have, the question 
of how much of the advances in the principal case, if any, went “to 
promote the venture”, and how much for the agent’s personal use. 
There is nothing in the opinion to suggest that ordinary traveling ex- 
penses do or do not constitute advances to further the employer’s busi- 
ness or even that the question is one of fact for the jury. 

Secondly, under the Wisconsin rule, as a matter of law the agent 
is not responsible to repay advances if they were made pursuant to the 
terms of the contract of employment, where there was no express agree- 
ment that the agent should repay. The cases cited in support, however, 
may be distinguished from the instant case by the fact that in each 
there was an express provision in the contract of employment that the 
advances were to be paid “on account of commissions earned”. Arbaugh 
v. Shockney, 34 Ind. App. 268, 275, 71 N. E. 232, 72 N. E. 668; Luce v. 
Consolidated Ubero Plantations Co., 195 Mass. 84, 80 N. E. 793; Auer- 
back v. Ramer, 80 Misc. 645, 141 N. Y. Supp. 848; Hibbard & Co. v. 
Blake, 175 N. Y. Supp. 478; Goldberg v. Kleinberg, 179 N. Y. Supp. 364; 
Schnabel v. American Educational Alliance, 79 Misc. 624, 140 N. Y. 
Supp. 369; Northwestern Mutual Life Insurance Co. v. Mooney, supra. 

The case of Roofing Sales Company v. Rose, 108 N. J. L. 553, 187 
Atl. 211, is distinguishable from the Shaler case on two grounds: (1) 
in common with the above cases, the contract stated that the agent’s 
drawing account was chargeable to commissions earned; and (2) the 
principal broke the contract and thereby prevented the agent from 
continuing the employment to its termination, so that the sum which 
the agent might have earned was unavailable through the fault of the 
principal and could not be set apart as a specified fund from which ad- 
vances were to be repaid. 

On the contrary, several courts have held that the agent is per- 
sonally liable even though the contract provided the advances were to 
be charged against commissions earned or salary due. Producer’s Lum- 
ber Co. v. Guiniven, 260 Pa. St. 423; Williams Mfg. Co. v. Michener, 13 
Ontario Weekly Rep. 46. In Clark v. Eastern Advertiser Co., 106 Me. 
59, 75 Atl. 303, the court held: “The parties apparently contemplated 
that the commissions would amount to more than the advances. But the 
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fact that they did not does not alter the construction of the contract. 
The $50 was not guaranteed salary.” In Snellenberg Clothing Co. v. 
Levitt, 282 Pa. St. 65, 127 Atl. 309, the court said: “Had they intended 
the advances should be in lieu of salary and treated as such in event 
the commissions earned by defendant were insufficient to balance the 
account, it would have been a simple matter to have so stated. In the 
absence of provision in the contract warranting such construction, we 
feel constrained to treat the advances strictly as such and require re- 
turn of any excess.” 

Quaere, whether the defendant in the instant case might have shown 
that the regular and continuous practice of the employer was to make 
these weekly advances thus raising an inference that the employer had 
waived his right to claim it was a loan separate from the contract of 
employment. Quaere also, whether the defendant might have shown a 
general custom in that type of business known to the employer by which 
such advances were considered to involve no personal liability of the 
agent in the absence of express provision to that effect in the contract. 
See Hewitt v. John Week Lumber Co., 77 Wis. 548, 46 N. W. 822. 

The Wisconsin rule, as stated by the court, goes quite far in favor- 
ing the agent, where there is no express agreement that the advances be 
used to promote the venture, and no agreement to look to commissions 
only for repayment. It allows recovery when it is shown that the ad- 
vances were made “pursuant to the contract of employment”. Even as 
stated, however, it may be questioned whether the rule was correctly 
applied in the Shaler case. Although it applied the venture theory, the 
court did not decide what part of the advances were to the agent’s and 
what part, if any at all, were to the employer’s use. In order to absolve 
the agent from liability by showing the advances made pursuant to the 
terms of the contract of employment—the alternative defense—the re- 
viewing court had to change the trial court’s finding of fact. The su- 
preme court pronounced this finding to be “against the great weight and 
fair preponderance of the evidence”. 

The rule concerning the reversal of a finding of fact by a trial court 
is well and definitely stated in the Wisconsin cases. Wojahn v. National 
Union Bank, 144 Wis. 646, 129 N. W. 1068; Ott v. Boring, 139 Wis. 403, 
407, 121 N. W. 126; Rankl v. Schmidt, 133 Wis. 103, 106, 113 N. W. 423. 
If the findings of the trial court can reasonably be accounted for on the 
ground that the trial court has been influenced by the appearance and 
manner of witnesses while testifying, then the reviewing court is not 
justified in displacing the findings. There is a strong presumption in 
favor thereof. Wojahn v. National Union Bank, supra. 

In the instant case the plaintiff testified that the contract provided 
the agent should travel on a straight commission basis and pay all ex- 
penses. The defendant testified, as did the only other witness, that the 
employer “ .. . made the remark that he would see the agent’s family 
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was taken care of for as long as the agent sold umbrellas,” and that, “Mr. 
Rikkers and Mr. Jones both told me it would be necessary to have $50 
sent to me to carry me through the week”. From such conflicting evi- 
dence the lower court might have been justified in finding for or against 
the existence of a contract to make the advances, depending upon its 
decision as to the weight of the evidence based upon the degree of cred- 
ibility of the different witnesses, the consistency of their statements, the 
relative intelligence of the witnesses, their opportunity to observe what 
took place, and their ability to recall and state the details correctly. 
Schmitt v. Milwaukee St. Ry. Co., 89 Wis. 195, 61 N. W. 834; Latta v. 
Fidelity-Phenix Fire Ins. Co., 186 Wis. 116, 202 N. W. 299. Where there 
is conflict in the evidence so that a finding either way upon a disputed 
question of fact could be supported, the finding of the trial court should 
not be disturbed on appeal. McGarry v. Runkel, 118 Wis. 1, 94 N. W. 
662. 

The principal case lays down a rule which permits a commission 
agent to retain advances in excess of commissions earned in the absence 
of an express agreement, if it appears that the advances were made (1) 
to promote the venture or (2) pursuant to the contract of employment. 
It is not clear from the opinion that the supreme court regarded the ad- 
vances in question as made to promote the venture. To justify its de- 
cision for the defendant, it found an agreement to make advances. In 
so holding, it was necessary to reverse the findings of the trial court. 
This reversal, from the discussion above, appears to have been improper. 
Hence it may be questioned whether the principal case was a proper 
one for the application of the rule even as laid down. 


ELEANORE L. JONES. 


EVMENCE—PRIVILEGED COMMUNICATIONS BETWEEN ATTORNEY AND 
Two OR MORE CLIENTS AND THEIR REPRESENTATIVES.—In the case of 
Allen v. Ross, —Wis.—, 225 N.W. 831, two persons consulted an attorney 
in regard to a mutual agreement to leave their property to the survivor 
and for the survivor to leave the combined estate to a third person, the 
plaintiff. The attorney suggested the execution of reciprocal wills and 
thereupon executed such wills. Before her death, however, the survivor 
transferred all her property to the defendants. The court affirmed the 
admission of testimony by the attorney to prove the agreement in 
favor of the plaintiff. 

Section 325.22 of the Wisconsin Statutes (1927) provides that an 
attorney or counselor at law shall not be allowed to disclose a communi- 
eation made by his client to him, or his advice given thereon in course of 
his professional employment. This statute, which was taken directly from 
a similar New York statute, was construed to be but a reenactment of 
the common law. In re Downing’s Will, 118 Wis. 581, 95 N.W. 876; 
Hurlburt v. Hurlburt, 128 N.Y. 420, 28 N.E. 651. 
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The reason for the common-law rule is that if the attorney were at 
liberty or compellable by the court to testify to that which transpired be- 
tween himself and his client, it would effectively discourage the client 
from fully disclosing the facts of his case or even seeking legal as- 
sistance. The basis of privilege is a confidential relationship. “The 
reason for prohibiting disclosure ceases when the client does not ap- 


pear to have been desirous of secrecy. . . . One of the circumstances, by 
which it is commonly apparent that the communication is not confiden- 
tial, is the presence of a third person... .” 4 Wigmore on EVIDENCE, 


sec. 2311. The presence of a third person refutes privilege. Whigham v. 
Bannon, 21 Ohio App. 496, 153 N.E. 252; People v. Andre, 153 Mich. 531, 
11 N.W. 55; York v. U. S., 224 Fed. 88. And this is true though the 
third person is interested in the matter discussed and is an opposing 
party in subsequent litigation. Rester v. Powell, 120 La. 406, 45 So. 372; 
Koogle v. Cline, 110 Md. 587, 73 Atl. 672. Wisconsin did not apply the 
general rule in In re Mangan’s Will, 185 Wis. 328, 200 N.W. 386. In that 
case the testatrix gave directions for a change in her will in the presence 
of a step-daughter who was attending her in her last illness. The com- 
munications were held inadmissible. The court did not specifically deal 
with this element of the case; but the decision suggests that in Wiscon- 
sin the presence of third persons does not conclusively refute privilege, 
but is only material in suggesting the client’s intent to waive privilege. 
Texas, also, has held contrary to the general rule in a criminal case, 
Patella v. State, 106 Tex. Cr. Rep. 652, 294 S.W. 571, in which an at- 
torney’s testimony as to the accused’s statements to him while under 
arrest and in the hearing of another witness was held inadmissible as 
privileged. This was, however, dictum, since the testimony was also in- 
admissible as a confession. 

Allen v. Ross, supra, presents a somewhat different problem than the 
foregoing in that the attorney-client relationship existed between the 
attorney and both consultants. This has given rise to the argument that 
the communications were made in strict confidence and the attorney 
should not, in subsequent litigation be permitted to testify thereto. How- 
ever, the better view, and that which has been universally adopted by the 
courts, is that the presence of both parties clearly shows that neither re- 
garded his communications to the attorney as confidential with respect 
to the other and that such communications are not privileged in subse- 
quent litigation between the parties. In Wilson v. Gordon, 73 S.Car. 155, 
53 S.E. 79, the facts were closely analogous to Allen v. Ross, supra. An 
attorney was required by two sisters to draw up identical wills making 
each the beneficiary for life of the other and stipulating that the prop- 
erty should go to the defendant after the death of the survivor. It was 
held that the communications between the attorney and his clients were 
not privileged between them or those holding under them. See also 
Sherman and Perkins v. Scott, 27 Hun. (N.Y.) 331; Mueller v. Batcheler, 
131 Iowa, 650, 109 N.W. 186. 
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Nor is this rule confined to wills cases. Hanlon v. Doherty, 109 Ind. 
37, 9 N.E. 782; Gulick v. Gulick, 39 N.J.E. 516; Sewell v. Holley, 189 Ala. 
121, 66 So. 506; Cady v. Walker, 62 Mich. 157, 28 N.W. 805; Livingston 
v. Wagner, 23 Nev. 53, 42 Pac. 290; In re Wahl’s Estate, 218 Ill. App. 
295. Missouri once held that where the interests of the clients were 
hostile, the communications were privileged. Hull v. Lyon, 27 Mo. 570. 
But this was subsequently overruled in Wahl v. Cunningham, —Mo.—, 
6 S.W. (2d) 576. See also Lewis v. Beh, —Iowa—, 218 N.W. 944. 

Where an attorney represents both parties to a transaction, but 
where one party goes alone to such attorney and makes statements to 
him in the absence of the other party, such communications are priv- 
ileged. Dominguez v. Citizen’s Bank and Trust Company, 62 Fla. 148, 
56 So. 682. 

Although communications of clients who together consult an attor- 
ney are not privileged between the parties, “So far as concerns a 
stranger, their communications to the lawyer would be privileged.” 1 
Wharton on EVIDENCE (2d ed.) sec. 587; Herman v. Schlesinger, 114 
Wis. 382, 90 N.W. 460; Phoenix Insurance Co. v. Wintersmith, 39 Ky. L. 
Rep. 369, 98 S.W. 987; State v. Archuleta, 29 N.M. 25, 217 Pac. 619; 
Rice Vv. Rice, 14 B. Mon. (Ky.) 417; Hurlburt v. Hurlburt, supra. 

But the privilege does not extend to those holding under the clients 
as executor, Stewart v. Tood, 190 Iowa, 283, 173 N.W. 619; Hull v. Lyon, 
27 Mo. 570; as grantee, Sewell v. Holley, 189 Ala. 121, 66 So. 506;Allen 
v. Ross, supra; as administrator, Koogle v. Cline, supra; as devisee, Hull 
v. Lyon, supra; Wilson v. Gordon, supra; as heirs at law, Sherman and 
Perkins v. Scott, supra; as third party beneficiary, Allen v. Ross, supra. 


JOHN LOVE. 


EVIDENCE—REs Ipsa LoquirurR.—As a general proposition in order 
that the rule of res ipsa loquitur be applied the following conditions must 
exist: “(1) The apparatus must be such that in the ordinary instance 
no injurious operation is to be expected unless from a careless construc- 
tion, inspection, or user; (2) Both inspection and user must have been at 
the time of the injury in the control of the party charged; (3) The 
injurious occurrence or condition must have happened irrespective of 
any voluntary action at the time by the party injured. It may be added 
that the particular force and justice of the [rule]. . .consists in the 
circumstance that the chief evidence of the true cause, whether culpable 
or innocent, is practically accessible to him [the defendant] but in- 
accessible to the injured person.” 5 Wigmore on EVIDENCE, sec. 2509. 

There is a conflict among the authorities, with respect to the precise 
question whether the rule of res ipsa loquitur when applicable, is to be 
a presumption, which, if unrebutted, requires a finding of negligence, er 
whether it merely permits, but does not require, the jury to draw an 
inference of negligence. In the principal case of Dehmel v. Smith, — 
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Wis.—, 227 N. W. 274, where the plaintiff was injured when an elevator 
stopped with a sudden jerk, the court held: “The proof that Mrs. 
Dehmel was injured by the unusual descent of the elevator ‘raised a 
presumption of negligence on the part of the defendant, and cast upon it 
[him] the burden of showing that it [he] took all precautions to safe- 
guard those whom it [he] carried which the law required it [him] to 
take.’” That is “ ... it devolves on the defendant to produce evidence 
to overcome the presumption of negligence”. In accord see Storms v. 
Lane, 223 App. Div. 79, 227 N. Y. Supp. 482; Humphrey v. Twin State 
Gas & Electric Co., 100 Vt. 414, 189 Atl. 440; Orr v. Des Moines Electric 
Light Co., —Iowa,—, 222 N. W. 560; Carroll v. Chicago, B. & N. R. Co., 
99 Wis. 399, 75 N. W. 176; Cummings v. National Furniture Co., 60 Wis. 
603, 18 N. W. 742, 20 N. W. 665; Alabama & V. Ry. Co. v. Goome, 97 
Miss. 201, 52 So. 703; and Folk v. Schaeffer, 186 Pa. St. 253, 40 Alt. 401. 


On the other hand many, if not most of the courts, hold that the 
rule of res ipsa loquitur permits, but does not require, the jury to draw 
an inference of negligence from the proof of the injury and the sur- 
rounding circumstances. The court in the case of Rost v. Roberts, 180 
Wis. 207, 192 N. W. 38, which the dissenting judges in the principal 
case relied upon said: “Res ipsa loquitur is a doctrine which permits an 
inference of negligence from the mere proof of an injury or accident 
.. .” Kaples v. Orth, .61 Wis. 531, 21 N. W. 633 and Lipsky v. C. Reiss 
Coal Co., 1386 Wis. 307, 117 N. W. 803. The United States Supreme 
Court adopted this rule in Sweeney v. Erving, 228 U. S. 233, 33 Sup. Ct. 
416 saying, “. . . res ipsa loquitur means that the facts of the occur-~ 
rence warrant the inference of negligence, not that they compel such an 
inference; that they furnish circumstantial evidence of negligence where 
direct evidence of it may be lacking, but it is evidence to be weighed, not 
necessarily to be accepted as sufficient; that they call for explanation or 
rebuttal, not necessarily that they require it; that they make a case to be 
decided by the jury, not that they forestall the verdict. Res ipsa loquitur, 
where it applies, does not convert the defendant’s general issue into an 
affirmative defense. When all the evidence is in, the question for the 
jury, is whether the preponderance is with the plaintiff.” To the same 
effect see Cochran v. Pittsburgh & L. E. R. Co., 31 Fed. (2d) 769; Fran- 
cisco v. Circle Tours Sight-Seeing Co., 125 Ore. 80, 265 Pac. 801; Seney 
v. Pickwick Stages, —Cal.— 268 Pac. 451; Glowacki v. North Western 
Ohio Ry. & Power Co., 116 Ohio St. 451, 157 N.E. 21; Hughes v. Atlantic 
City & S. R. Co., 85 N. J. L. 212, 89 Atl. 769; Ross v. Double Shoals 
Cotton Mills, 140 N. Car. 115, 52 S.E. 121; Galveston, H. & S. A. Ry. Co. 
v. Tullis, —Tex.—, 8 S.W. (2d) 247; Scott v. Davis, 216 Mo. App. 530, 
270 S.W. 483; Schiesel v. S. Z. Poli Realty Co., 108 Conn. 115, 142 Atl. 
812; and Jeremiah Smith, Liability for Substantial Physical Damage to 
Land by Blasting, 33 Harv. L. Rev. 542, at pp. 553-4. 
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Many courts use the terms “inference of negligence” and “pre- 
sumption of negligence,” interchangeably. The reason for this may be, 
that in most cases it is immaterial which is used. That these two are 
not the same appears when the result of the defendant introducing no 
evidence, on his part, is considered. If it is a true presumption, the jury 
must find that the defendant is quilty of negligence; if not, the jury may 
or may not find negligence on the part of the defendant, for the jury 
are at liberty to draw what inference they will. Cross v. Passumpsic 
Fibre Leather Co., 90 Vt. 397, 98 Alt. 1010. 

The theory that res ipsa loquitur merely permits the jury to infer 
negligence seems to be the better view, because not only does it give the 
plaintiff all the benefits to which he is legitimately entitled, but it als: 
places upon the defendant a smaller burden than does the other theory. 


MITCHELL MELNIK. 


INFANTS—MISREPRESENTATION OF AGE—LIABILITY Ex CONTRACTU—ForR 
DEcEIT—IN EQuity.—The problem of the legal effect of an infant’s 
fraudulent mispresentation of his age for the purpose of inducing an- 
other to contract has produced a distinct conflict of judicial opinion. 
The question was recently put squarely before the Wisconsin court in 
Wisconsin Loan & Finance Corporation v. Goodnough, —Wis.—, 228 
N. W. 484. In this case, the defendant, a minor of nineteen years and 
ten months, who appeared to be of full age, fraudulently represented his 
age to the plaintiff to be twenty-one years. The plaintiff, relying thereon, 
was induced to loan money to the defendant and receive in return his 
promissory note. In his answer to the complaint, which was framed in 
tort for deceit but which requested damages on the theory that the de- 
fendant was liable on the note, the defendant set up his infancy as a 
defense. The court, construing the complaint to be in tort, held that the 
defendant was liable for his deceit, but, by way of dictum, laid down 
the rule that an infant was not estopped by his false representation of 
his age, from pleading his infancy as a defense to an action on the con- 
tract. 

The rules that an infant’s contracts other than those for necessaries 
are voidable at his option and that an infant is liable for his torts, are 
well settled. Schouler, DOMESTIC RELATIONS, (3d ed.) sec.401,423. How- 
ever, between the cases of pure torts and of ordinary contracts not for 
necessaries, there is a troublesome class of cases having elements of both 
tort and contract, i.e., cases of infants’ contracts induced by fradulent 
misrepresentation of age. To reconcile the rules of law of the various 
jurrisdictions in this type of case is impossible. Any comprehensive dis- 
cussion of the subject requires three situations to be distinguished: 


(1) Those in which the infant is suing (a) at law or (b) in equity; 
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(2) Those in which the infant is being sued on the contract (a) 
at law or (b) in equity; and 


(3) Those in which the infant is being sued at law in tort for 
deceit. 


By the great weight of authority, an infant suing at law is not 
estopped from disaffirming the contract by the fact that at the time the 
contract was made, he falsely represented himself to be of age and that 
reliance was placed on such misrepresentation. Tobin v. Spann, 85 Ark. 
556, 109 S.W. 534, 16 L.R.A. (N.S.) 672; Creer v. Active Automobile 
Exchange, 99 Conn. 266, 121 Atl. 888; Raymond v. General Motorcycle 
Sales Co., 230 Mass. 54, 119 N.E. 359; Greensboro Morris Plan Co. v. 
Palmer, 185 N. Car.109, 116 S.E. 261; Meyers v. Hurley Motor Co., 273 
U. S. 18, 47 Sup. Ct. 277, 71 L. Ed. 515 (annotated in 21 Int. Law Rev. 
810). These cases proceed upon the theory that since the law has under- 
taken to protect the infant from the results of his inexperience and es- 
pecially from improvident agreements, to hold him estopped from setting 
up his infancy because of fraudulent representations at the time of mak- 
ing the contract would be to hold him to the terms of his contract just 
as if he were of full age, and thus seriously impair his right of recis- 
sion. These courts hold that one under the disability of minority has no 
power to remove such disability by a representation and that the repre- 
sentation can be of no greater force than the contract itself. A few 
cases, however, hold that a minor is estopped by his false representation 
as to his age from bringing an action at law if, and only if, he has ob- 
tained and retained the benefits of the contract. See La Rosa v. Nichols, 
92 N.J.L. 375, 105 Atl. 201, 6 A.L.R. 412, in which the court says, at page 
380: “The obligation to account only for the benefit actually received 
secures ample protection from fraud and imposition, and at the same 
time prevents the privilege from being used to perpetrate fraud.” 

When suing in equity and seeking affirmative relief from his con- 
tracts, perhaps the weight of authority, and certainly the modern ten- 
dency, applies the equitable maxim of “unclean hands” and recognizes 
an estoppel. Young v. Daniel, 201 Ky. 65, 255 S.W. 854; Ostrander v. 
Quin, 84 Miss. 230; Hayes v. Parker, 41 N.J.Eq. 630, 7 Atl. 511; Carmen 
v. Fox Film Corp., 269 Fed. 928. On the other hand, there is considerable 
authority for the contrary doctrine, asserted by the earlier cases as well 
as several recent decisions. Sims v. Everhardt, 102 U.S. 300, 26 L. Ed. 
87, is representative of the theory on which these cases proceed, namely, 
that “An estoppel in pais is not applicable to infants, and a fraudulent 
representation of capacity cannot be an equivalent for actual capacity. 
. . . An assertion of an estoppel against him is but a claim that he has 
assented or contracted. But he can no more do that effectively than he 
can make the contract alleged to be confirmed.” See also Alt v. Graff, 
65 Minn. 191, 68 N.W. 9; Reo Motor Car Co. v. Goodlet, 163 Ark. 35, 
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258 S.W. 975; Lee v. Hibernia Savings & Loan Society, 117 Cal. 656, 
171 Pac. 577. 

When the infant is being sued at law on the contract induced by 
his false representations, the great majority of jurisdictions follow the 
general rule that the doctrine of estoppel has no application to infants. 
Wieland v. Kobick, 110 Ill. 16, 51 Am. Rep. 677; J. G. Pierce Co. v. 
Wallace, 251 Mass. 383, 146 N.E. 658; Carolina Interstate Bldg. & Loan 
Assoc. Vv. Black, 119 N.Car.232, 25 S.E.975; International Text Book Co. 
v. Connelly, 206 N.Y. 188, 99 N.E. 722; Whitcomb v. Joslyn, 51 Vt. 
79. There are several strong cases, however, diametrically opposed to 
the weight of authority, holding that where an infant of such mature 
age and appearance and under circumstances which make his statements 
sound plausible, falsely and fraudulently represents that he is of age 
for the purpose of contracting with another, who believes, relies on, 
and acts on such statements, and parts with his property by reason 
thereof, the doctrine of estoppel will apply and such infant cannot set up 
his minority as a defense to an action to enforce the performance of 
the contract. Hood v. Duren, 33 Ga. App. 203, 125 S.E. 787; Damron v. 
Commonwealth, 110 Ky. 268, 61 S.W. 459; Klinck v. Reeder, 107 Neb. 
342, 185 N.W. 1000. Grauman, Marx & Cline Co. v. Krienitz, 142 Wis. 
556, 126 N.W. 50, is cited for the above proposition in the Klinck case, 
supra, but is distinguished in the principal case. These cases proceed 
upon the celebrated dictum of Lord Mansfield in Zouch d. Abbott v. 
Parsons, 3 Burr. 1794, 97 Reprints, 1103, that the infant’s privilege 
“ ... is given as a shield and not as a sword.” Undoubtedly the courts 
have been greatly influenced by the hardships resulting under the above 
circumstances, and it would seem that such holdings should be approved 
by considerations of public policy. 

When the infant is made defendant to an action in equity, the same 
general rules as those noted in the discussion of suits brought by infants 
in equity, are held applicable and the doctrine of estoppel is generally 
applied. Stocks v. Wilson, [1913] 2 K.B. 235, 82 L. J. K. B. 598; U.S. In- 
vestment Corp. v. Ulrickson, 84 Minn. 14, 86 N.W. 613; Commander v. 
Brazil, 88 Miss. 668, 41 So. 497, 9 L.R.A. (N.S.) 1117; Stallard v. Suth- 
erland, 131 Va. 316, 108 S.E. 568. See contra, Beam v. McBrayer, 132 
S.Car.72, 128 S.E. 34. 

The question of whether an infant may be sued at law in tort for 
his deceit in fraudulently representing himself to have attained his ma- 
jority and thereby inducing another to contract was first definitely pre- 
sented in 1665. Johnson v. Pye, 1 Kreb. 913. In that case the rule that 
the minor cannot be held liable in the tort action because by so doing he 
is indirectly required to carry out his disaffirmed contract, was establish- 
ed, and since that date, has been consistently applied as the unquestioned 
law in England. Leslie v. Sheill, [1914] 3 K.B. 607. This view has only 
a very limited following in the United States. Slayton v. Barry, 175 
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Mass. 513, 56 N.E. 574; Monumental Bldg. Assoc. v. Herman, 33 Md. 
128. The contrary doctrine was laid down as early as 1838, in Fitts v. 
Hall, 9 N.H. 441, and today represents the decided weight of authority in 
the United States. See note in 57 L.R.A. 675 for a review of the Amer- 
ican cases. The Wisconsin court, in the instant case, is therefore in ac- 
cord with the majority rule in the United States, which holds that an 
action in tort for deceit may be maintained against an infant who has 
obtained property on the faith of a false and fraudulent representation 
that he is of full age, the measure of damages being the loss actually sus- 
tained by the party dealing with him in good faith and in the exercise 
of reasonable diligence. It is to be noted that these cases require that 
the fraud be actual and that all the elements of the action in deceit be 
established. 

Recognizing the hardships often resulting in this type of case, sev- 
eral states have enacted statutes providing that an infant shall be pro- 
hibited from disaffirming his contracts in those cases where, as a result 
of the minor’s own misrepresentation as to his majority, or of his hav- 
ing engaged in business as an adult, the other party is justified in be- 
lieving that the minor is capable of contracting. See Iowa Code (1924) 
sec. 10494; Rev. Kan. Stats. (1923) sec. 38-103; Comp. L. of Utah (1917) 
sec. 3957; Rem. Comp. Stats. of Wash. (1922) sec. 5830. 

Having indicated the various factual situations and the rules ap- 
plicable thereto, the theories on which these rely are of note. As a gen- 
eral rule, courts are more inclined to lay greater stress upon the contract 
immunity of an infant than upon his tort liability. The philosophy under- 
lying the rule in those jurisdictions refusing to allow the action in tort 
for deceit or in those jurisdictions refusing to apply the doctrine of 
estoppel to infants, is that the law was designed to protect the infant 
even against himself. Hence, to apply the doctrine of estoppel, or to 
permit the action in deceit against him, is but an indirect means of en- 
forcing the contract. Neither position is maintainable in that situa- 
tion where an infant who is very near majority, and has such an appear- 
ance, family relationship, or business activity as to deceive a reasonably 
prudent man, has intentionally and fraudulently made the misrepresen- 
tation of his age for the express purpose of inducing the contract, 
and has accepted the benefits thereof. “It seems anomolous that youths 
of sufficient age and capacity, although less than twenty-one years old, 
may be convicted of crime and may be held liable for their torts, and yet 
not be liable on their contracts when apparently of sufficient capacity to 
make them, and when they procure their making by fraud.” La Rosa v. 
Nichols, supra. To adopt this view is not to deprive the infant of his 
power to disaffirm contracts. It should be required that all the elements 
of an estoppel be present and that the other party to the contract have 
acted in good faith. This merely means that in a limited field of cases, 
and only when certain peculiar facts are present, will the infant be 
bound by his contracts. 
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The contrary position is expressed in a note in 24 Michigan Law 
Review 391, in which it is maintained that the majority view which de- 
nies the application of estoppel to infants is the sounder position on these 
grounds: (1) that to permit such misrepresentations to estop the in- 
fant is to furnish a means whereby the disabilities of infancy can be re- 
moved; (2) that the likelihood of fraudulent misrepresentation of age is 
an incident of the status of infancy; and (3) that this view does not 
permit the infant to abuse his privilege with impunity, since where his 
misrepresentations amount to a tort, he is still liable in an action for de- 
ceit. Conceding the truth of this argument, it would still appear that in 
that class of deceit cases described above, the infant who has sufficient in- 
telligence and maturity to commit the fraud no longer needs or deserves 
the protection of the law, and should therefore be held liable on his con- 
tract as such, rather than for the actual loss sustained by the other party 
to the transaction. 

As a general rule, a minor cannot be held liable in a tort action if 
by so doing he is indirectly required to carry out his disaffirmed con- 
tract. Collins v. Gifford, 203 N.Y. 465, 96 N.E. 721. Conflict in the ap- 
lication of this rule to cases of infants’ misrepresentation of age arises 
chiefly from a disagreement as to whether the allowance of the tort 
action would constitute an indirect enforcement of the contract, or as to 
when the tort is inseparably connected with the contract. Fitts v. Hall, 
supra. The position that to hold the infant in tort for his fraud would 
constitute an indirect enforcement of the contract appears weak for two 
reasons: (1) in the tort action each of the original contracting parties 
asserts that there is no contract, the infant because he has disaffirmed 
it, and the plaintiff because he has waived it; and (2) the measure of 
damages in the tort action is different from that in the action on the 
contract. In the former, it is required only that the defendant answer 
for the actual loss caused by his fraud, and not for the amount due on 
the contract as such, although the actual amount of damages recoverable 
in either type of action may be identical. 

The equity cases holding the infant estopped apply the general 
equitable doctrine that “he who seeks equity must do equity.” In code 
states where distinctions between law and equity have been abolished 
except for limited purposes, it is suggested that the courts should not in- 
quire into the form of the proceeding, but simply apply the equitable 
rule. See discussion in Rice v. Boyer, 108 Ind. 472, 9 N.E. 420. 

In any event, where the infant can exercise mature judgment and 
his appearance and other circumstances are such that a reasonable per- 
son is led to believe, to his injury, that he is in fact an adult, as he 
claims to be, the injured party should not be deprived of his remedy. 
The Wisconsin court has provided the injured party with a remedy in 
tort; it would appear that the situation in the instant case would have 
justified an estoppel had the action been ex contractu. In the final an- 
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alysis, however, any solution of the problem arising out of infants’ con- 
tracts induced by misrepresentation of age, should aim to prevent over- 
reaching by, as well as of, the infant. 

BERNICE N. LOTWIN. 


STaRE DEcIsIs.—In the recent case of McGovern v. Kraus, —Wis.—, 
227 N. W. 300, the court held on a third appeal that it had the right to 
overrule and correct a prior ruling made on the first appeal, notwith- 
standing the strongly intrenched doctrine of the law of the case. When 
an appellate court passes upon a question of law and remands the 
cause for further proceedings, the question settled becomes the law of 
the case upon a subsequent appeal, so that the reviewing court will not 
re-examine it, regardless of intervening precedents. Steel v. Korn, 137 
Wis. 51, 120 N. W. 261. Wisconsin courts have consistently adhered to 
this rule for seventy-five years. Parker v. Pomeroy, 2 Wis. 112 (1853) 
and In re Neitman’s Estate, 198 Wis. 127, 223 N.W. 558 (1929). The 
instant case, however, departs from precedent in favor of what appears 
to be a more just and salutary rule as exemplified by Hastings v. Fox- 
worthy, 45 Neb.676, 63 N.W.955 and Henry v. Atchinson T. & S. F. R. Co. 
83 Kan. 104, 109 Pac. 1005, which hold that although generally a question 
considered and decided on appeal is deemed to be settled and not open to 
re-examination on a later appeal, it is not an inflexible rule; and if the 
prior decision is erroneous, the court may properly correct it on a later 
appeal. Thus to reach its decision, the court in the instant case, correct- 
ing the error of its earlier construction of both a federal statute and a 
state statute, at once rejected or qualified the strictness of the rule of 
the law of the case and also violated the time-honored doctrine of stare 
decisis with respect to that rule. This note deals only with the last nam- 
ed phase of the decision—the doctrine of stare decisis. 


Stare decisis, et non quieta movere, to stand by precedent and not 
to disturb settled points, expresses the policy of the courts and the prin- 
ciple upon which rests the authority of judicial decisions as precedents 
in subsequent litigations. The substance of this distinctive feature of 
the common law is that where a point has been once settled by decision, 
it forms a precedent which is not afterwards to be departed from. 
Mabardy v. Mc Hugh, 202 Mass. 148, 88 N. E. 894, following the Eng- 
lish rule of London St. Tramway Co. v. London County Council, [1898] 
A. C. 815. See also Kimball y. Grantsville City, 19 Utah, 368, 57 Pac. 1. 
This line of cases has led some writers to assume that the doctrine of 
stare decisis is based upon the principle that certainty in law is prefer- 
able to reason and correct legal principles. 34 Harv. L. Rev. 74. 
Daniels v. State, 2 Penn. (Del.) 586, 48 Atl. 196, holds that uniformity, 
certainty, and stability in the law are the chief reasons for stare decisis. 
A contrary view, however, is advanced by Robert von Moschzisker in 37 
Harv. L. Rev. 414-415, where he says “ . . . the proper American concep- 
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tion comprehends stare decisis as a flexible doctrine, under which the 
degree of control to be allowed a prior judicial determination depends 
largely on the nature of the question at issue, the circumstances attend- 
ing its decision, and, perhaps, somewhat on the attitude of individual 
participating judges.” The real purpose of the doctrine under this view 
is to attain the maximum good and minimum harm. 

Whenever prior decisions have become incorporated into the economic 
and social fabric and contracts presumably have been made in reliance 
on them or where they have come to form standards of trade, stare 
decisis should be strictly applied, for only in so doing can the common 
welfare be best served. Decisions relating to property, Gisholt Machine 
Co. v. Norsman, 168 Wis. 442, 169 N. W. 429; Van Matre v. Swank, 147 
Wis. 93, 131 N. W. 982; and to the construction of statutes, Fisher v. 
Horicon Iron & Mfg. Co., 10 Wis. 351; In re Christianson’s Estate, 161 
Wis. 611, 155 N. W. 115, fall within this class. Where, however, a de- 
cision is manifestly wrong and considerations of public policy demand a 
change, the courts should not, if no property or contract rights have ac- 
crued thereunder, hesitate to correct their errors. 37 Harv. L. Rev. 415. 
If property rights are involved and the court believes that changing con- 
ditions require the old rule of law to be superseded by a new rule, it may 
announce its opinion so that the legislature may take note thereof and 
consider such change. Gisholt Machine Co. v. Norsman, supra. 

The case of Lonstorf v. Lonstorf, 118 Wis. 159, 95 N. W. 961, is a 
good example of blind adherence to precedent. In Duffies v. Duffies, 76 
Wis. 374, 45 N. W. 522, decided in 1890, the court denied a married wom- 
an the right to sue for alienation of the affections of her husband, 
Cassoday, J., dissenting. In 1903 the question was again raised in 
Lonstorf v. Lonstorf, supra. By this time the position of the court had 
been reduced to the principle of stare decisis, with Cassoday, J., and Sie- 
becker, J., dissenting on the grounds that no property or contract right 
was involved, and since the doctrine might be corrected without prej- 
udice to anyone but a party before the court and others similarly situat- 
ed as regards pending litigation, the court might correct its error, citing 
Whereatt v. Worth, 108 Wis. 295, 84 N. W. 441. In 1905 the legislature 
by Wis. Stat. (1927) sec. 246.07 gave a married woman the express right 
to sue for alienation of her husband’s affection. 

In contrast to its conservatism of twenty-five years ago, the Wiscon- 
sin court has in several recent cases, including the instant one, overruled 
its prior holdings in regard to the construction of statutes. Hale v. 
Kreisel, 194 Wis. 271, 215 N. W. 227; State v. Auer, 197 Wis. 284, 221 
N. W. 860, 862. In these cases, however, the change of position of the 
court resulted in no apparent hardship to the general public. As far as 
the doctrine of the law of the case is concerned, as it has no basis in 
statute and no relation to settled property or contract rights, but is only 
a rule of litigation, the instant case is undoubtedly in accord with the 
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modern American doctrine of stare decisis; and the court’s act of cor- 
recting a palpable error in the face of strong precedents to the contrary 
is commendable. 


VERNON SWANSON. 


TAXATION—JURISDICTION TO TAX—SITUS OF INTANGIBLES—MULTIPLE 
TAXATION.—The recent case of Farmers’ Loan und Trust Co. v. Min- 
nesota,—U.S.—, 50 Sup. Ct. 98, illustrates an important change of atti- 
tude by the United States Supreme Court toward the vexing problem of 
a state’s jurisdiction, under the Fourteenth Amendment, to levy a suc- 
cession tax on the transfer of intangible personal property. The facts 
of the case are simple. The state of Minnesota imposed a tax upon 
the transfer by will of negotiable bonds and certificates of indebtedness 
of the State of Minnesota and bonds of two cities of that state. The 
testator died domiciled in New York, and the bonds were there at the 
time of his death. The will was probated, the estate administered, and 
a succession tax collected in New York. The Supreme Court of Minne- 
sota upheld the Minnesota tax (175 Minn. 310, 219 N.W. 153, 221 N.W. 
64, and 176 Minn. 634, 222 N.W. 528), and the executor appealed on the 
ground that the tax was contrary to the Fourteenth Amendment. The 
federal Supreme Court reversed the decision of the Minnesota court and 
the majority through Justice McReynolds declared the tax invalid under 
the Fourteenth Amendment, saying: “We have determined that in gen- 
eral intangibles may be properly taxed at the domicile of their owner, 
and we can find no sufficient reason for saying that they are not entitled 
to enjoy an immunity against taxation at more than one place similar to 
that accorded to tangibles. The difference between the two things, al- 
though obvious enough, seems insufficient to justify the harsh and op- 
pressive discrimination against intangibles contended for on behalf of 
Minnesota.” 

Justice Stone concurred in the result, but thought the doctrine ex- 
pressed by the majority “unnecessary and undesirable”. He pointed 
out that the tax in question was not a property tax but rather an ex- 
cise or privilege tax assessed against the testamentary transfer. He 
argued that since the law of Minnesota neither “effected or controlled” 
the transfer, that state had no jurisdiction to tax. 

Justice Holmes, who wrote a dissenting opinion, in which con- 
curred Justice Brandeis, made the point that since the law of Min- 
nesota created the obligation and kept it still a debt, Minnesota, under 
the case of Blackstone v. Miller, 188 U.S. 189, 27 Sup. Ct. 277, had juris- 
diction to tax; and that “A good deal has to be read into the Fourteenth 
Amendment to give it any bearing upon this case. The Amendment 
does not condemn everything that we may think undesirable on economic 
or social grounds.” The majority opinion without answering this ob- 
jection that there is nothing in the Constitution to prevent the weed of 
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double taxation from growing in the fertile soil of the Blackstone v. 
Miller doctrine, definitely overruled that case. 

That the majority opinion went beyond the needs of the instant 
case in its discussion of double taxation of intangibles, as Justice Stone 
implied, appears to be true in view of the case of State Tax on Foreign- 
Held Bonds, 15 Wall. 300, 21 L. Ed. 179, cited by Justice Mc Reynolds at 
the close of his opinion. The tax held invalid in that case was a tax im- 
posed by a statute of Pennsylvania upon the interest due a non-resident 
bond holder on bonds issued by a corporation of that state. The prin- 
cipal case is analogous on all its essential facts, except that the tax 
involved in the Foreign-Held Bonds case was a property rather than a 
succession tax and except that the bonds were bonds of a private rather 
than a municipal corporation. It is true that subsequent decisions have 
qualified the holding in the Foreign-Held Bonds case and that the Court 
has said: “It is now settled ... that the point decided in the State 
Tax on Foreign-Held Bonds case was that the law of Pennsylvania... 
was as to them [the non-resident bond holders] a law impairing the 
obligation of contract under Murray v. Charleston, 96 U.S. 432.” Blod- 
gett v. Silberman, 277 U.S. 1, 18, 48 Sup.Ct. 410. See also Savings & 
Loan Soc. v. Multnomah County, 169 U.S. 421, 18 Sup.Ct. 392; New 
Orleans v. Stempel, 175 U.S. 309, 20 Sup.Ct. 110; and Blackstone v. Mil- 
ler, supra. But as nearly as can be determined, the Court has never 
expressly overruled the holding of the case to the effect that “ . . . debts 
owing by corporations like debts owing by individuals, are not property 
of the debtor in any sense . . . Their debts can have no locality separate 
from the parties to whom they are due.” Even in the case of Blackstone 
v. Miller, supra, in which it was held that where a debt was in the form 
of a bank account, the state of the debtor might tax the inheritance from 
a non-resident decedent, Justice Holmes speaking for the Court con- 
eeded that “The taxation in that case [State Tax on Foreign-Held Bonds] 
was on the interest on bonds held out of the State. Bonds and negotiable 
instruments are more than mere evidences of debt.” At page 206. There- 
fore, the Court in the principal case might simply have said, “This case 
is governed by the Foreign-Held Bonds case. Since the debtor in Min- 
nesota had no property in the debt, Minnesota cannot tax.” Instead 
the Court chose to attack the Minnesota decision on the apparent ground 
that double taxation violates the Fourteenth Amendment. 

What effect has this holding of the instant case on the concept, 
“jurisdiction to tax”? Justice Field once wrote that “The power of 
taxation, however vast in its character and searching in its extent, is 
necessarily limited to subjects within the jurisdiction of the State. These 
subjects are persons, property, and business.” State Tax on Foreign- 
Held Bonds, supra, at page 319. Formerly in the case of personal prop- 
erty, whether tangible or intangible, the state could tax if either the 
ewner or the property was, more or less permanently located within the 
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state. This multiple taxation even in case of tangible personalty was 
held not to violate the Fourteenth Amendment. Coe v. Errol, 116 U. S. 
587, 6 Sup. Ct. 475, which the principal case denies stands for this rule; 
Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876; 
State Railroad Tax Cases, 92 U. S. 575; Tappan v. Merchants’ Bank, 19 
Wall. 490; and Crawford v. Koch, 169 Mich. 872, 185 N. W. 339. Then 
came the case of Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 
194, 26 Sup. Ct. 36, where the Supreme Court held that the state of 
the owner’s domicile could not tax tangible personal property perman- 
ently located out of the state. This overthrew, as far as tangible per- 
sonalty was concerned, the maximum mobilia sequuntur personam. It is 
said by eminent authority that the case has “ . . . gone far to establish 
a sound system of taxation throughout the United States: the system 
of One man, one thing, one tax.” Beale, Progress of the Law: Tazation, 
38 Harv. L. RBEv. 281, 298, and see also 78 U. or Pa. L. Rev. 532. 
Nevertheless, it continued to be the law and the Court repeatedly 
held that there was nothing in the Constitution to prevent double taxa- 
tion of intangibles. Cream of Wheat Co. v. Grand Forks, 253 U. S. 325, 
40 Sup. Ct. 558; Blodgett v. Silberman, supra; and Kidd v. Alabama, 
188 U. S. 730, 23 Sup. Ct. 401. The theory upon which the Court pro- 
ceeded was roughly this: A state can tax if it has jurisdiction of the 
subject matter of the tax. See cases just cited. It is in determining 
this question of jurisdiction that the matter of situs of the property 
being taxed, or the transfer of which is being taxed, becomes import- 
ant. Of course, to say that an intangible has a situs, i.e., “ ... a set- 
tled relation of the thing to a particular locality ...” (Beale, The 
Situs of Things, 28 YALE L. J. 525) is at best a fiction, but it is“... 
a fiction which does no harm and which constitutes a convenient way 
of expressing the legal rule if the real facts are not allowed to be ob- 
scured by it.” Goodrich, CONFLICT oF Laws, 84. In the case of debts 
the Court has most frequently “tagged” the intangible and given it a 
situs in the state where the creditor is domiciled. Blodgett v. Silberman, 
supra; the principal case; and cases therein cited. In addition the Court 
has attributed a situs to debts under varying fact situations in the 
following places: (1) The state where the emblem of title, the bond, note, 
etc. was physically located (Wheeler v. Sohmer, 233 U. S. 434, 34 Sup. 
Ct. 607, with which compare Buck v. Beach, 206 U. S. 892, 27 Sup. Ct. 
712 and 2 Cooley on TAXATION (4th ed.) sec. 455); (2) The state where 
the debtor is domiciled (Blackstone v. Miller supra); (3) the state where 
the chose in action has become an integral part of some local business 
(Liverpool Ins. Co. v. New Orleans, 221 U. S. 846, 81 Sup. Ct. 550 and 
cases there cited); and, possibly, (4) The state where the security for 
the debt is located (Savings & Loan Soc. v. Multnomah County, supra). 
Apparently the instant case holds that hereafter the Court is going 
to tag the debt in but one state and in that one state only. That the 
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Court will, in all cases requiring that it attribute a situs to intangibles, 
make use of the old maxim mobilia sequuntur personam and designate 
the state of the owner’s domicile as the single jurisdiction that can tax, 
appears doubtful in view of the fact that in the case of Safe Deposit & 
Trust Co. of Baltimore v. Virginia, —U. S.—, 50 Sup. Ct. 59, which pre- 
ceeded the principal case by a month and a half and in which the Court 
first hinted that double taxation of intangibles was doomed, the ma- 
jority refused to apply the maxim and again speaking through Justice 
McReynolds said: “Ordinarily this court recognizes that the fiction of 
mobilia sequuntur personam may be applied in order to determine the 
situs of intangible personal property for taxation. . . . But the general 
rule must yield to established fact of legal ownership, actual presence 
and control elsewhere, and ought not to be applied if so to do would 
result in inescapable and patent injustice whether through double taxa- 
tion, or otherwise.” 

One thing is certain. The United States Supreme Court is tending 
to come out in favor of Mr. Beale’s just system of taxation of intangibles, 
that of the “One man, one thing, one tax”. Just where the Court is going 
to tag such intangibles and give them their single situs for taxation 
purposes only time will tell. 

J. H. BEUSCHER. 


TORTS—HUSBAND’S LIABILITY FOR NEGLIGENCE OF WIFE IN DRIVING 
His AUTOMOBILE.—In Novak v. Zastrow, —Wis.—, 228 N.W. 473, the 
defendant’s wife took his automobile and drove to Madison, Wisconsin, 
to bring back her mother who was desirous of visiting at the defendant’s 
home at Monroe, Wisconsin. On the way back there was a collision be- 
tween the car of the plaintiff and the car driven by the defendant’s wife. 
The trial court first found that the wife was not the agent of her hus- 
band, but, upon being referred to the cases of Enea v. Pfister, 180 Wis. 
329, 192 N.W. 1018, and Borger v. McKeith, 198 Wis. 315, 224 N.W. 102, 
it decided that the wife was the agent of the husband and entered judg- 
ment for the plaintiff. Upon appeal the case was reversed and re- 
manded with directions to dismiss the complaint, the court holding that 
in the absence of any legal duty resting upon the defendant to furnish 
his mother-in-law transportation from Madison to Monroe, it could not be 
said that the wife was prosecuting the husband’s business. Justice 
Crownhart dissented. 

The court does not discuss the family-purpose doctrine since that has 
been definitely repudiated in Wisconsin. Crossett v. Goelzer, 177 Wis. 
455, 188 N.W. 627, annotated in 2 WISCONSIN LAW RBVIEW 123; Papke 
v. Haerle, 189 Wis. 156, 207 N.W. 261. For a discussion of the above doc- 
trine see Norman D. Lattin, Vicarious Liability and the Family Automo- 
bile, 26 MicH. L. REv. 846. 

At common law the husband was liable for the torts of his wife. 2 
Bishop, LAW OF MARRIED WOMBN, sec. 254. But the exact reason for this 
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rule is not clear. It is sometimes said that the reason is that at common 
law the husband and wife were one. From this it has been argued that 
a statute giving a married woman the right to sue and be sued in her 
own name abrogates the common-law rule in regard to tort liability. 
Bourland v. Baker, 141 Ark. 280, 216 S.W. 707. This would seem to 
follow logically if it is true that the unity of the husband and wife is the 
reason for the rule. 

Another reason that has been suggested for the common-law rule 
is that it is the husband’s duty to protect and provide for his wife in 
return for her services. It has been contended that the general mar- 
ried women’s property acts do not expressely or impliedly abrogate these 
duties and that therefore the common-law rule is still in effect. See 74 
U. or Pa. L. REv. 305. This reasoning seems to be carried out by Justice 
Crownhart in his dissenting opinion in the principal case. 

A third reason is that at common law a wife had no separate estate 
(and rarely has now) out of which judgments could be satisfied. 

Finally, what appears to be the true reason for the common-law 
rule making the husband liable for the torts of his wife is that at com- 
mon law a married woman could not sue or be sued in her own name, 
and that therefore it was necessary to join her husband. Some courts it 
seems have erroneously treated this as a necessary corollary to the unity 
of husband and wife. A wife at common law undoubtedly had the ca- 
pacity to commit a tort. Where the tort was committed in the pres- 
ence of the husband it was presumed that she acted under his compul- 
sion. The act was considered that of the husband and suit could be 
brought against him alone. For a tort committed in his absence, the 
cause of action was against the wife, although in bringing action it was 
necessary to join the husband as defendant. Judgment was rendered 
against them jointly. If the husband died before or pending suit judg- 
ment would be taken against the wife alone. But if the wife died be- 
fore or pending suit, the husband was relieved of liability. See 2 Bishop, 
LAW OF MARRIED WOMEN, secs. 258 and 259 and MacQueen, HUSBAND 
AND WIFE (4th ed.) p. 91. These principles appear to be inconsistent 
with the idea that husband and wife were one. 

If it is true that the ground for the husband’s common-law liability 
was the inability of the wife to sue and be sued in her own name, it would 
necessarily follow that a statute, such as Wis. Stats. (1929) sec. 246.07, 
which permits a married woman to sue and be sued in her own name, 
abolishes the rule. Schuler v. Henry, 48 Colo. 367, 94 Pac. 360. Some 
courts, however, have refused to so construe similar statutes on the 
ground that statutes in derogation of the common law should be strictly 
construed. Seroka v. Kaltenburg, L.R. 17 Q.B.Div. 177; Poling v. Pick- 
ens, 70 W.Va. 117, 73 S.E. 251. The Wisconsin court in the principal 
case probably assumed that the wife was liable for her torts, for it said 
that the only question involved was whether the wife was acting as the 
agent of her husband at the time of the accident. 
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It is clear that the husband’s liability at common law for the 
torts of his wife was not based upon any principles of agency. But 
statutes which either expressly or impliedly relieve the husband from 
liability for the torts of his wife do not exempt him from liability where 
the wife is in fact acting as his agent. Plasch v. Fass, 144 Minn. 44, 174 
N.W. 438. But an agency is not established from the mere marriage re- 
lation itself. Bretzfelder v. Demaree, 102 Ohio St. 505, 130 N.E. 505; 
Savage Vv. Davis, 18 Wis. 608. 

The court in the principal case denied that an agency relationship 
arose from the mere fact that the wife was driving the husband’s car. 
The additional fact appeared, however, that the defendant’s wife did 
some shopping in Madison. Counsel for the respondent contended that 
she was therefore engaged in her husband’s business and acting as his 
agent. The court in answering this contention says: “Granting that the 
shopping was for the necessaries of the wife, granting that the husband 
is liable to pay therefor, and granting that she had authority to pledge 
his credit—that does not mean that, while the wife is doing her own 
shopping, she is acting as her husband’s agent.” This raises an interest- 
ing question. Is the husband liable only for the necessaries furnished to 
his wife or is he liable also for her torts committed while purchasing such 
necessaries? The answer to this question depends upon whether or not 
the wife in purchasing her necessaries is acting as her husband’s agent 
in his “business”. 

If the husband’s liability for necessaries furnished to the wife dur- 
ing coverture is based upon principles of agency, it follows logically that 
the husband is also liable for his wife’s torts that are committed in con- 
nection with the purchase of such necessaries. But, on the other hand, 
if his liability is predicated upon a quasi-contractual basis, it seems diffi- 
cult to see how he can be can be held liable for the wife’s separate torts 
committed in connection with such purchase. 

It is clear that the husband’s liability for necessaries furnished to 
his wife does not rest solely upon the ground of agency. Jordan Marsh 
Co. v. Hedtler, 238 Mass. 43, 130 N.E. 78; Hatch v. Leonard, 165 N.Y. 
435, 59 N.E. 270. If this were not true, it would be difficult to hold him 
liable where he in advance publicly disclaims any liability on account 
of his wife’s purchases, and yet persistently refuses to provide for her. 
See 3 Page on CONTRACTS, sec. 1523; ibid., (Supplement, 1929) sec. 1523. 
Yet it cannot be denied that many courts attempt to explain his liability 
upon the theory of an agency relation. Brown v. Durepo, 121 Me. 226, 
116 Atl. 451. In cases where liability obviously cannot be sustained upon 
a conventional principal and agent relationship, the courts are inclined 
to say that there is an agency implied in law, Hatch v. Leonard, supra; 
or an agency by necessity, East v. King, 77 Miss. 738, 27 So. 608. See 
also Jordan Marsh Co. Vv. Hedtler, supra. It would seem, therefore, that 
inasmuch as the agency relation in this respect is a mere fiction, it should 
not be extended so as to make the husband liable for his wife’s torts 
committed in connection with the purchase of her necessaries. 
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Frequently the wife is in fact the agent of her husband. This agency 
arises from the authority of the husband expressly or impliedly con- 
ferred. “When a man maintains a domestic establishment and places his 
wife in charge of it she takes by implication, as domestic manager, the 
power to make those contracts and purchases respecting the conduct and 
maintenance of the household affairs which are naturally and ordinarily 
incident to the wife’s management of such establishment.” 1 Mechem on 
AGENCY, sec. 162. Justice Crownhart apparently would extend this im- 
plication of agency to cases where the wife is performing the social obli- 
gations primarily resting upon the husband, and he reasons from the 
assumption that furnishing transportation to the mother-in-law in this 
case is a social obligation. It is difficult in the instant case to imply an 
authority in the wife not so much to purchase necessaries for the family, 
or to entertain the guest while at the husband’s home but rather to 
take his car to a distant city to get the guest. The last would seem 
rather, as the majority of the court say, a mere courtesy on the part 
of the husband. 

The cases relied upon by the trial court, Enea v. Pfister, supra, and 
Borger v. McKeith, supra, were both instances in which the court said 
that proof of the ownership of the car makes out a prima facie case of 
agency. Justice Crownhart would construe this rule as placing “. . . the 
burden on the appellant of proving the contrary by evidence so clear and 
convincing as to overcome that presumption or inference”. This does not 
seem to follow. The rule involved is simply one regulating the order 
of proof. It casts upon the owner of the car the burden of going ahead 
with the evidence, and, as Justice Owen speaking for the majority of 
the court points out, disappears from the case when the evidence is all in. 
See 5 Wigmore on EVIDENCE, secs. 2487 and 2510a. 


BARNEY BARSTOW. 


WILLS—Lapsp STATUTE—APPLICABILITY WHERE BENEFICIARY IS DEAD 
WHEN WILL EXECUTED.—The comparatively recent case of In re Kittson’s 
Estate, —Minn.—, 225 N.W. 439, again brings to the fore the confusing 
problem, whether or not lapse statutes providing that the lineal issue of 
those beneficiaries named in a will who predecease the testator, and who 
come within the limits laid down by these statutes, can be held to apply 
where such beneficiary was dead at the time the will was executed when 
(1) he was named individually therein and (2) when he was merely 
designated as a member of a class. 

In this recent case the testator made a bequest “to my nephews and 
nieces (children of my deceased brother, Louis Coyle Kittson).” It so 
happened that at the time the will was executed there was but one child, 
a niece, of such deceased brother living, the other child of the deceased 
brother, a nephew, having died some five years prior to the execution of 
the will. The question was whether the children of this nephew could 
take their father’s share in the class gift set forth in the will. The 
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court determined that they could. This was done principally on the 
ground that by construction, under the circumstances and looking at the 
will as a whole, the words specifying what the class was to be, i.e., 
“nieces” and “nephews”, could be interpreted to mean grand-nieces and 
grand-nephews as well. Then by way of what would appear to be pure 
dictum, the court says: “The conclusion is strengthened by the inter- 
pretation this court has given to section 8747, G.S. 1923, [the Minnesota 
lapse statute] and which may be assumed to have been in the mind of 
the testator and the draftsman of the will.” The court then cites the 
earlier Minnesota case of Brookhouse v. Pray, 92 Minn. 448, 100 N.W. 
235, where it was said in effect, again by way of dictum, that if the chil- 
dren of a prior deceased beneficiary who was named individually in the 
will had been living when testator’s estate vested, they could have taken 
their father’s share as “statute made” legatees. Upon the basis of this 
latter case the court in the principal case feels that Minnesota is aligned 
with those authorities which apply lapse statutes when the death of a 
legatee of a class occurred prior to the making of the will, just as when 
it occurred in the interim between its making and the testator’s demise. 

Is there not, however, a considerable distinction between the case 
where the beneficiary, dead at the time the will is executed, is named (1) 
individually and (2) where he is named as a member of a class? The 
problem whether or not a lapse statute applies in case (1) is one of 
purely statutory construction. In the case of Lewis v. Corbin, 195 Mass. 
520, 81 N.E. 248, the court said: “We are of the opinion that the pur- 
pose of the Legislature is best accomplished by holding the statute ap- 
plicable to devises and legacies to those who died after the making of the 
will.” See also Paine, Petitioner, 176 Mass. 242, 57 N. E. 346; Brook- 
house V. Pray, supra; and Wilbergen vy. Cheek’s Executor, 94 Va. 517. 
The problem before the court in such a type of case is merely: Can the 
lapse statute of this jurisdiction be held to apply to a bequest or devise 
of this kind which was clearly void at common law? In answering 
this question the minority of courts have held that the lapse statutes 
cannot apply, chiefly on the ground that since the legacy never had any 
existence, it is impossible to vivify it by a statute of this type. Willough- 
by v. Drummond, [1911] 1 Ch. 358, 80 L.R. Ch. 255; Carroll v. Wilkinson, 
249 Ill. App. 98; Billingsley v. Tongue, 9 Md. 575; Howland v. Slade, 155 
Mass. 415, 29 N.E. 631; Matter of Turner’s Will, 208 N.Y. 261, 101 N.E. 
905; Lindsay v. Pleasants, 39 N. Car. 320; Scales v. Scales, 59 N. Car. 
163; Almy v. Jones, 17 R.I. 265, 21 Atl. 616; and In re Hutton’s Estate, 
106 Wash. 578, 180 Pac. 882. 

The majority of courts have, however, held that a lapse statute does 
apply to situation (1) above. See Lee v. Lee, 88 Conn. 404, 91 Atl. 269; 
Todd v. Gambrill, 15 Del. Ch. 342, 188 Atl. 167; Nutter v. Vickery, 64 Me. 
490; Bray v. Pullen, 84 Me. 185, 24 Atl. 811; Guitar v. Gordon, 17 Mo. 
408; Jamison v. Hay, 46 Mo. 546; Barnes v. Huson, 60 Barb. (N.Y.) 
598; Minter’s Appeal, 40 Pa. St. 111; Darden v. Harrell, 10 Lea (Tenn.) 
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421; and Winsor v. Brown, 48 R.I. 200, 1386 Atl. 434. This has been done 
on the grounds that “Considering the evident purpose and policy of the 
act, the mischief intended to be remedied, and the fact that it is a rem- 
edial statute, to be liberally construed, we are of the opinion that its 
meaning is to prevent the lapse of a devise, or bequest, to a descendant 
of the testator, although the proposed devisee or legatee shall have 
died. . .before or after the date or making of the will.” Barnes v. Huson, 
eupra. 

At least four states have specifically provided for problem (1) by 
express statutery provision. See Civ. Code of Cal. (1923) sec. 1310; 
Carroll’s Ky. Stats. (1922) sec. 4841; Gen. Laws of Ohio, sec. 10581; 
and Code of Tenn. (i917) sec. 3928. 

The attempt to solve problem (2), namely, whether a lapse statute 
will operate to transfer a testamentary gift to the lineal descendants of 
one who was merely named as a member of a class and who was dead 
at the time the will was executed presents greater difficulties. At com- 
mon law there could be no lapse where a member of a class died between 
the time of the making of the will and the testator’s death, for in absence 
of testator’s express intention to the contrary, the class was determined 
at the time of the death of the testator. Viner v. Francis, 2 Brown Ch. 
658, 2 Cox Ch. 190; In re Page, 181 Cal. 537, 185 Pac. 383; Landwehr's 
Estate, 147 Pa. St. 121, 23 Atl. 348; Chase v. Peckham, 17 R. I. 385, 22 
Atl. 285. 

However, on the assumption that lapse statutes were not intended 
to be confined merely to those situations where gifts lapsed at com- 
mon law but were intended primarily to benefit the lineal issue of the 
deceased beneficiary, the majority of courts, just as in the case of the 
individual legatee, have held that where a member of a class dies 
between the making of the will and the death of the testator, these 
statutes, the prerequisites of relationship etc. being complied with, 
operate to vest title in the lineal issue of such deceased member. See 
2 Page on WILLS (2d ed.) sec. 934, n. 4 and cases there cited. Some 
states have expressly provided for such a result by statute. Carroll’s 
Ky. Stats. (1922) sec. 2064 and Laws of Md. (1929) ch. 543, p. 1284. 

Therefore for a court to hold that a lapse statute applies in a situa- 
tion similar to that of the principal case requires that it go beyond 
the parallel just drawn and by judicial construction of the will itself, find 
that the testator meant to include in his class gift the party whose issue 
are in court claiming his share, even though he himself was dead when 
the will was made. If this be true, why is it necessary for the court to 
mention the lapse statute at all, when by carrying its judicial construc- 
tion but one short step farther it could hold that the issue of such 
deceased legatee were meant to be included in the class gift? Why pre- 
tend to use a lapse statute to arrive at a result which is purely the pro- 
duct of judicial interpretation? 

WALTER A. GRAUNKE. 











